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PUBLIC ACCOUNTANTS NOT LIABLE FOR ERRORS IN PRE- 
PARING BALANCE SHEET 


Publie accountants who negligently audit the books of a corpora- 
tion and prepare a balance sheet, indicating that the corporation is 
solvent, will not be liable for the loss sustained by one who loans money 
to the corporation in reliance on the figures appearing in the balance 
sheet, even though it appears that the corporation was actually in- 
solvent at the time of the audit. 

The reason is that, there is no privity of contract between the ac- 
countants and persons, other than the corporation, whose books are 
audited. The accountants are employed by the corporation and they 
owe it a contractual,duty to perform their work with due skill and ac- 
euracy. But they owe no such duty to third parties, to whom their 
figures may subsequently be exhibited. 

There. is a line of eases in which liability. of this kind is imposed. 
Where a manufacturer of machinery or goods, such as food products, 
sells a negligently made article, resulting in an injury to a person 
other than the immediate purchaser, the manufacturer may be held 
liable in damages. This doctrine, however, has not been extended be- 
yond personal injury eases. 

The above is an outline of the holding of the Supreme Court of 
New York, New York County, in the case of Utlra Mares Corporation 
v. Touche, decided June 13, 1929. It may be difficult to understand 
why the manufacturer of.a machine, negligently made, should be liable 
for injuries caused by the use of the machine while one who negligently 
draws a balance sheet is not liable for losses sustained by those who 
trust in its accuracy. The accountant is as fully aware that his fig- 
ures may be relied on by third parties as is the manufacturer that his 
machine may be used by some one other than the purchaser. Never- 
theless this seems to be the law, at least in the state of New York. 

The opinion of the court, written by Judge Walsh, follows: 

‘‘This action was tried before the court and a jury and resulted 
in a verdict for the plaintiff. Motions were made at the close of the 
plaintiff’s case and again at the conclusion of the trial to dismiss the 
complaint upon which decision was reserved. After the rendition of 


a verdict a motion was made to set same aside, as to which decision 
also was reserved. 
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‘‘Defendants are public accountants. In February of 1924 they 
were employed by Fred Stern & Co., Inc., (hereinafter referred to as 
Stern), to audit its books and prepare a balance sheet as of December 
31, 1923. The audit was made and the balance sheet prepared. At- 
tached to the balance sheet was a certificate of defendants attesting 
and certifying that the balance sheet was in accordance therewith and 
represented in their opinion a true and correct view of Stern’s finan- 
cial condition as of December 31, 1923. Defendants negligently per- 
formed their work. The balance sheet prepared by them was incorrect 
and showed Stern to be a going concern with assets in excess of lia- 
bilities, whereas had defendants’ audit been carefully made the bal- 
ance sheet would have shown that Stern was insolvent. Defendants 
were not informed by Stern that the balance sheet was to be used by 
it for any particular purpose or that the same was to be presented to 
any particular person or persons. They knew generally that the same 
would be used by Stern to evidence its financial condition; that it 
probably would be exhibited to banks or to creditors or to stock 
brokers or purchasers or sellers; that balance sheets prepared by 
auditors are used for the purpose of securing credit and that the 
balance sheet furnished by them might be used by Stern to extend 
loans, secure credit and to induce banks and others to advance money 
to it; also that lenders to whom Stern might apply for loans would 
probably rely upon the balance sheet as indicative of its financial con- 
dition. Beginning in March, 1924, and continuing for the balance of 
the year plaintiff advanced to Stern large sums of money, relying upon 
the correctness of the balance sheet prepared by defendants. In the 
latter part of 1924 Stern was adjudged a bankrupt. Some of the 
moneys so advanced were not repaid to plaintiff. It is to recover the 
amount of these unpaid advances that this action was brought. 

‘‘Negligence is not actionable unless there is a breach of a duty 
owing by defendants to plaintiff. There must exist between the party 
inflicting the injury on the one injured some privity by contract or 
otherwise by reason of which the former owes some legal duty to the 
latter. Contractually, defendants owed no duty to plaintiff because 
no such relationship existed between them, nor was there such privity 
between the plaintiff and the defendants as to impose upon the latter 
a liability to the former for their negligence in performing their con- 
tract obligation with Stern. While in this state a party may sue on 
a contract made expressly for his benefit, though he is not a party 
thereto, the doctrine has not been extended so as to place upon the 
promisee under a contract a duty to all who either potentially or in- 
cidentally may be beneficiaries thereof. The doctrine of beneficial in- 
terest is recognized as an exception to the general rule, which proceeds 
on the natural presumption that a contract is intended only for the 
benefit of those who are parties to it, and therefore before a stranger 
ean avail himself of its benefits he must at least show that it was in- 
intended for his direct benefit. The right of the beneficiary to sue on 
contracts made for his benefit is confined to a limited class of cases 
(Seaver v. Ransom, 234 N. Y. 233), in which this neither categorically 
nor in principle is included. To hold that defendants’ duty extended 
not only to Stern, but to all persons to whom Stern might exhibit the 
balance sheet and who would act in reliance thereon, would compel 
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defendants to assume a potential liability to practically the entire 
world. The law does not go so far, but limits the liability to those 
for whose direct benefit, to defendants’ knowledge, the work for Stern 
was performed (Savings Bank v. Ward, 100 U. S. 195; Day v. Rey- 
nolds, 23 Hun. 131; Glawatz v. Peoples Guaranty Search Co., 49 A. 
D. 465; Derry v. Peek, L. R. 14 App. Cas. 337; Le Lievre v. Gould, 
1 Q. B. 491; National Wire & Steel Co. v. Hunt, 312 Ill. 245). 

‘* The cases relied on by plaintiff are no authority to the contrary. 
In Glanzer v. Shepard (in 233 N. Y. 236) plaintiff, to defendant’s 
knowledge, was a direct beneficiary of the work performed by defend- 
ant. So also in the cases in other jurisdictions where liability has 
been fastened on abstracters, notaries, inspectors, ete., for negligently 
furnishing a certificate or performing work, it has invariably been 
shown that the work was to be performed or the certificate made to 
the knowledge of the one performing the work or issuing the certifi- 
cate: that the same was for direct use and benefit of the injured per- 
sons (Economy Building & Loan Ass’n vy. West Jersey Title Guaranty 
Co., 64 N. J. L. 27; Denton v. Nashville Title Co., 112 Tenn. 320; 
Murphy v. Fidelity Abstract & Title Co., 114 Washington 77; Western 
Loan Co. v. Silver Abstract Co., 31 Mont. 448). 

‘*TInternational Products Co. v. Erie R. R. (244 N. Y. 331) merely 
holds that a negligent statement when acted upon by one to whom a 
duty is owing may be the basis for the recovery of damages. Me- 
Pherson v. Buick Motor Co. (in 217 N. Y. 382) is an extension of the 
doctrine of Thomas v. Winchester (6 N. Y. 397), as liberalized by 
Devlin v. Smith (89 N. Y. 470) and Statler v. Ray Mfg. Co. (195 
N. Y. 478). 

‘‘The rule in these cases is that a person supplying goods or ma- 
chinery which may be used by others, which articles were negligently 
made, are reasonably certain to place the lives and the limbs of others 
in peril, is under a duty to make same carefully, and the right to en- 
force liability for the manufacturer’s negligence is not confined to the 
immediate buyer, but extends to the persons or class of persons for 
whose use the.thing is supplied. Liability in such eases is held to rest 
not upon contract or direct privity between the manufacturer and the 
persons injured, but upon the general duty which the law imposes on 
everyone to refrain from doing that which is dangerous to the lives 
and limbs of others. This doctrine has not been extended beyond per- 
sonal injury cases. As defendants were under no duty to plaintiff, no 
cause of action against them has been established, and hence the com- 
plaint must be dismissed. This determination renders unnecessary a 
consideration of the other grounds urged by defendant to set aside the 
verdict. Submit order on notice.’’ 


ECE 


WRONGFUL INSERTION OF USURIOUS INTEREST CLAUSE 
IN NOTE 


An attorney who inserts an interest clause in a note signed by him 
as maker, for the purpose of making the note usurious, without the 
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payee’s knowledge, will not, when sued on the note, be allowed to 
interpose the defense of usury. 

This was decided by the Supreme Court of Colorado in a recent 
decision, Nikkel v. Lindhorst, 276 Pac. Rep. 678. The facts involved 
in this ease are set forth in the following words in the court’s opinion: 


‘‘Howard C. Louthan, a real estate broker, made a loan of money 
to Sam Nikkel, a lawyer. The principal of the loan was paid, but not 
the accrued interest. The parties were friends and lived in the same 
community. Some time thereafter Nikkel applied to Louthan for an- 
other loan of money. Louthan was not disposed to comply partly be- 
cause Nikkel had neglected to pay him the interest due on the former 
loan. Nikkel renewed his application and vigorously pressed it. He 
told Louthan that he was in financial trouble and had to have the 
money; that he was overdrawn at the bank, and was behind three 
months with his rent on his home, and was about to lose his furniture. 
Considering the circumstances, Louthan finally consented to make a 
loan to Nikkel and take the latter’s promissory note for $80, to bear 
interest at 8 per cent. per annum, which principal sum_was made up 
of the $5 interest due on the former loan, and $75 cash advanced at 
the time. The parties were in the office of Nikkel at the time, the ar- 
rangement was completed. Nikkel observed that he could not afford 
a stenographer, and said that, if Louthan had a stenographer in his 
office, which he had, they might go from his office to that of Louthan, 
and he there would dictate to Louthan’s stenographer what should be 
inserted in the blank form of the note and a bill of sale, which he pro- 
posed to give as a mortgage upon a lawyer’s safe file or cabinet in his 
office as security for the advancement. The parties accordingly went 
to Louthan’s office, where Nikkel made the dictation referred to and 
signed a promissory note in the principal sum of $80, and a bill of 
sale, and left them with Louthan. 

‘‘The bill of sale, intended as a mortgage, contained a provision 
that the safe file or cabinet should not be withdrawn from Nikkel’s 
office without the consent of Louthan. Nikkel having failed to pay the 
note at maturity, and having removed the safe file from his office 
without the consent of the mortgagee, Lindhorst, a debt collector, to 
whom Louthan had previously assigned the note and mortgage for con- 
venience in collecting, brought this action in replevin to regain posses- 
sion of the safe file. The action is to be determined as if the parties 
to the suit are Nikkel and Louthan. Nikkel and Lindhorst were present 
at the trial before the justice of the peace, but Louthan was absent. 
The judgment there was for the defendant and the plaintiff appeeled 
to the county court, and at the trial there, where both parties were 
present and represented by counsel, the county court, without a jury, 
made findings for the plaintiff and gave judgment to the plaintiff for 
possession of the safe file or cabinet, or $45 in money, which was the 
balance, without interest, due on the loan; $35 having previously been 
paid. The defendant is here with his writ of error. 

‘*The defense to the note is usury. The note for $80 was payable 
30 days after date, with interest at the rate of 8 per cent. per annum, 
payable semiannually from date until paid. The blank form was such 
as is in common use in this state by bankers. At the close of the 
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printed form, Nikkel inserted in typewriting the following words, 
which are immediately above his signature to the completed note: 
‘If note is not paid at maturity then in that event it shall bear in- 
terest at the rate of 2 per cent. per month.’ ”’ 


It was the typewritten clause just quoted that rendered the note 
usurious. In holding that the defendant, however, could not rely on 
the defense of usury, the court said: 


‘Section 3797, C. L. 1921, included in our Money Lenders’ Act, 
provides that no person, who is within the inhibition of the statute, 
and in Rice v. Franklin Loan Co., 82 Colo. 163, 258 P. 223, we held this 
statute applied not merely to those engaged in the business of lending 
money but to all persons, shall charge, contract for or receive any 
interest or consideration greater than 12 per cent. per annum upon 
the loan, use, or forbearance of money of the amount or value of $300 
or less, and that no loan for which a greater rate of interest is charged 
than is thus allowed shall be enforced in this state. It thus appears 
that by this statute it is contrary to public policy in Colorado for any 
one to exact as interest on a loan of money for $300 or less, in any 
amount greater than at the rate of 12 per cent. per annum. This 
court already has had oceasion to construe this statute in Beneficial 
Loan Co. vy. Ira, 75 Colo. 379, 226 P. 136, and in other cases, and is 
not disposed to relax the doctrine there announced. In 39 Cye. p. 953, 
it is said: ‘When an excessive rate of interest is made payable only in 
ease of default in payment of the principal, the higher rate is not for 
the use of money but is imposed as a penalty for non-performance of 
the contract. . . . Whether such penalty for the non-performance 
of the contract is held enforceable or not, all authorities are agreed 
that the contract is not usurious, but remains a valid and enforceable 
obligation against the debtor’—citing many authorities. At page 954, 
the author further says: ‘A contract made in good faith, that a loan, 
legal in its inception, shall after maturity until paid bear a rate of 
interest higher than permitted by the usury statutes, is not usurious.’ 
27 R. C. L. p. 265, § 69. 

‘Assuming, but not deciding, that these declarations are not ap- 
plicable to our statute, yet we refer to them, not because the decision 
of affirmance here is based upon them, but chiefly to show that this 
loan, as really made, was to bear interest at the legal rate of 8 per 
cent. per annum, and that the language at the close of the note above 
quoted providing that, if the note is not paid at maturity, it shall bear 
the illegal rate of 2 per cent. per month, was not known to be there 
by Louthan payee when he received it. In the argument of defendant’s 
counsel here, they are silent about the interest which the note is to bear 
per annum. 

‘The question for decision here is whether the defendant is in a 
position to be heard with his defense of usury. The defendant is a 
lawyer. lLouthan, according to the testimony, is unacquainted with 
the law, is not engaged in the business of lending money, and did not 
know of this statute or the provision it made against an excessive rate 
of interest. His ignorance of the statute, of course, does not excuse 
him. But it is entirely clear that he had no intention of lending 
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money or getting a note bearing interest at the rate of 2 per cent. a 
month or to exact of the maker anything more than 8 per cent. per 
annum for the use of his money. He did not ask for an excessive rate 
of interest, did not know that Nikkel had inserted such a provision in 
the note immediately above his signature when it was tendered to him. 
He trusted the defendant as a friend and as a lawyer to draw up the 
note and the bill of sale, and supposed that he was drawing a legal 
instrument correctly evidencing their agreement, and not one which, 
as a lawyer, he knew was contrary to public policy, so far as concerns 
the interest after maturity of the note. The action, having been begun 
before a justice of the peace, there were no written pleadings. The 
evidence in this case is sufficient to justify the court in finding that the 
defendant, Nikkel, perpetrated a willful fraud upon his friend 
Louthan, who was lending him money to pay debts that were being 
pressed against him, and that Louthan had no intention to demand or 
receive illegal interest. 

‘*In Bailey v. Lumpkin, 1 Ga. 392, at page 409. the court, in speak- 
ing to the point that the borrower’s fraud contributed to the execu- 
tion of a usurious promissory note, said that the borrower would be 
liable in the proper form of action. So here. -If this is a usurious. 
note, the maker, Nikkel, is responsible for it. He himself drafted it 
and inserted in the body of the note the language which made it non- 
enforceable. Without this provision at the bottom of the note, in- 
serted by the defendant himself, the instrument is legal and enforce- 
able. With no intention on the part of the payee Louthan to exact 
usury of the maker, Nikkel, he received the note supposing that it 
was legal as drawn by his friend, the lawyer. It was a palpable 
fraud on the part of Nikkel thus to obtain this money from his friend, 
and an excusable mistake of Louthan in receiving something he did 
not ask for and which he does not now seek to enforee. lLindhorst, 
representing Louthan and bringing suit for the latter’s use and bene- 
fit, is not asking for or demanding interest. He merely seeks to get 
back the pledged collateral, or, if it cannot be produced, the amount 
of the note, without any interest at all. The trial court allowed him 
no interest but only the principal sum which he lent to Nikkel, and 
that sum only if possession of the file case could not be obtained. It 
is too plain for argument, that Nikkel knowingly and fraudulently in- 
serted this illegal provision in the note and that he did so for the 
purpose of enabling him thereafter to defeat a recovery upon it. 
Nikkel therefore is estopped by his fraudulent conduct to insist upon 
the defense of usury. It is fitting to say that counsel for Nikkel ad- 
vised him to accept a proposition of plaintiff to pay a sum less than. 
that sued for, but defendant refused to accept it.’’ 


SRR ERR EERE. 
BANK RESTRAINED FROM DIVULGING INFORMATION CON: 


CERNING DEPOSITORS’ ACCOUNTS 


A bank is under an obligation not to give out information con- 
cerning its depositors’ accounts until compelled to do so by a court 
order. <A court of equity will, by injunction, restrain the giving of 





THE BANKING LAW JOURNAL 499 


such information by a bank to the prosecuting attorney of a county 
‘to assist him in some investigation he is making.”’ 

This was decided by the Court of Chancery of New Jersey in the 
recent case of Brex, Deputy Chief of Police, v. Smith, Prosecutor of 
Pleas, 146 Atl. Rep. 34. 

The general rule in this regard is that the courts will not restrain 
a criminal prosecution except where a property right is concerned and 
it is claimed in good faith that the act sought to be enjoined is not 
authorized by law. 

In this case the defendant prosecuting attorney sought to obtain 
information regarding the bank deposits of all of the members of the 
Newark police force and, in some instances, of those of their wives. 
The prosecutor refused to reveal the use to which he intended to put 
this information. 

Under the rule stated it was held that the plaintiff, Deputy Chief 
of Police, was entitled to an injunction restraining the defendant 
banks from giving to the prosecutor the information which he desired. 

The court pointed out that the proper course for the prosecutor to 
pursue was to present to the grand jury his evidence, if any, that a 
criminal act had been committed and to call upon that body to issue 
subpoenas for such bank accounts as, in its discretion, it might decide 
should be examined 

The following paragraphs are quoted from the court’s opinion: 

‘‘The question then arises: Are there property rights involved in 
this application? Can the prosecutor inspect these bank accounts for 
purposes he declines to disclose? It may be that the relation of a 
bank to its depositors is that of debtor and creditor, but I think it is 
more than that. As far as the money actually deposited is concerned, 
that is true. But, as to the records of the accounts, the deposits and 
withdrawals, that is another matter. There is an implied obligation, 
as I see it, on the bank, to keep these from serutiny until compelled 
by a court of competent jurisdiction to do otherwise. The information 
contained in the records is certainly a property right. 

‘*Mr. Justice Field, afterwards Justice of the United States Su- 
preme Court, in the matter of the application of the Pacific Railway 
Commission (C. C.) 32 F. 241, at page 250, said: 

‘<*Of all the rights of the citizen, few are of greater importance 
or more essential to his peace and happiness than the right of personal 
security, and that involves, not merely protection of his person from 
assault, but exemption of his private affairs, books, and papers from 
the inspection and scrutiny of others. Without the enjoyment of this 
right, all other rights would lose half their value.’ 

‘“And in Federal Trade Commission v. P. Lorillard Tobacco Co., 
264 U. S. 298, 44 S. Ct. 336, 68 L. Ed. 696, 32 A. L. R. 786, Mr. 
Justice Holmes, speaking for a unanimous court, said: 

‘**Any one who respects the spirit as well as the letter of the 
Fourth Amendment would be loath to believe that Congress intended 
to authorize one of its subordinate agencies to sweep all our traditions 
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into the fire (Interstate Commerce Commission v. Brimson, 154 U. 8. 
447, 479 [14 S. Ct. 1125, 38 L. Ed. 1047]), and to direct fishing ex- 
peditions into private papers on the possibility that they may dis- 
close evidence of crime.’ 

‘‘And, again, Mr. Justice Field, in the matter of the application 
of the Pacific Railway Commission (C. C.) 32 F. 241, at page 253, 
after referring to Kilbourn v. Thompson, 103 U. 8. 168, 26 L. E. 377, 
said: 

‘* “This ease will stand for all time as a bulwark against the in- 
vasion of the right of the citizen to protection in his private affairs 
against the unlimited scrutiny of investigation by a congressional com- 
mittee.’ 

‘*T therefore will advise a decree refusing to strike out the bill. 
If the prosecutor has before him any evidence that any man con- 
nected with the department has improperly collected money, his course 
should be to present the facts to the grand jury, and if, in its opinion, 
an investigation should be made, subpoenas can be issued in the 
regular way, calling for such accounts as the grand jury may think 
necessary to review in the privacy of its deliberations. Should the 
accounts prove correct, they can be returned to the banks without pub- 
licity. If wrongdoing be indicated, an indictment can be returned 
and the case can proceed in the usual manner, under the direction of 
the judge presiding at the trial. 

‘*Tt seems to me, however, a great mistake to make such a sweeping 
charge against an entire class of men because of a suspicion that a 
few of them may have done wrong. I have had personal experience 
with police officers. When I was secretary of the Essex County Park 
Commission, I had charge of its police department. The officers were, 
and still are, I am sure, fine men who faithfully perform their duty. 
I have knowledge also of the Newark police. The same comment ap- 
plies to them. As a body they are honorable, straightforward, and 
their duty is well done. Among such a large number, it may be that 
there are those who do not measure up to the required standard. This 
is true, alas, of any large body of men that may be mentioned— 
lawyers or doctors or any other class considered as a class. Does the 
prosecutor think because, as is well known, some members of both pro- 
fessions have been guilty of infractions of law, that he has the right 
to investigate the private affairs of every doctor and lawyer? It is 
most unfair to condemn the whole on account of the alleged de- 
linquencies of the few. 

‘Moreover, when we consider the matter from the standpoint of 
the banks, we are confronted with this situation: If the prosecutor can 
inspect the accounts of all policemen and their wives, what is to pre- 
vent him from making any investigation into any account of other 
individuals or classes which it may strike his faney to delve into? 
The right of personal privacy would be gone, and the public would 
lose confidence in the institutions to which they intrusted their assets. 
I cannot think that the prosecutor has any such power, except as I 
have said in a specific case where a grand jury itself calls for such 
information. 

‘‘The prosecutor also contends that there is no irreparable injury 
at stake, and that there is a remedy at law. It is quite apparent to 
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me that there is an irreparable injury, because it is an attempt to take 
away a right of which Mr. Justice Field said in the Pacific Railway 
Case, cited above, ‘without the enjoyment of this right [privacy] all 
other rights would lose half their value.’ 

‘*Neither is there an adequate remedy at law. A suit for damage 
might lie, but, after the information is disclosed, how can complainants 
know what injury they have suffered, and how can the damages be 
accurately measured? Equity will act where there is a remedy at 
law, if the remedy is inadequate. 

**T will advise a continuance of the restraint.’’ 


RRR ERE, 


BANK AGREEING TO PAY DEPOSITOR’S CHECKS CANNOT 
APPLY DEPOSIT TO DEPOSITOR’S OVERDRAFT 


In the ordinary case, where a depositor owes money to his bank, 
the bank may at any time apply the deposit to the satisfaction of a 
debt owing to it from the depositor. 

There are circumstances, however, in which an application of this 
kind cannot be made. For instance, it was recently decided by the 
Supreme Court of Michigan that, where a bank extends eredit to a 
depositor to enable him to purchase livestock and ship the same to 
market, agreeing to pay checks drawn by the depositor and delivered 
in payment for such livestock, the bank will not subsequently be per- 
mitted to apply the proceeds of the sale of the livestock to the satisfae- 
tion of overdrafts previously made by the depositor. The ease in 
which this was held was Gillen v. Wakefield State Bank, 224 N. W. 
Rep. 761. The arrangement between the bank and its depositor and 
the other facts out of which this case arose are set forth in the follow- 
ing language by the court: 


‘*William R. Poucher, as receiver of Philip R. Colegrove, filed the 
bill of complaint herein for discovery, and to declare a fund, arising 
from the sale of live stock by Colegrove, deposited in the defendant 
bank and set off by the bank against Colegrove’s prior indebtedness 
thereto, a trust fund for the benefit of Colegrove’s creditors, and for 
other relief. Colegrove was engaged in the business of live stock 
dealer in Morenci and vicinity, shipping from various points. He did 
his banking business with defendant for several years. He was a 
farmer, shipping his own stock, the stock of other farmers co-opera- 
tively, and buying and selling live stock on his own credit. Generally 
he shipped weekly. January 1, 1924, he owed the defendant bank 
notes, one for $1,500, indorsed by his father, due in six months; an- 
other for $1,000, not indorsed, due in six months; and a total of 
$1,660 on notes given in December, 1923, payable in five days, to 
eover overdrafts for checks given by him to pay for stock shipped in 
December, 1923. The proceeds of the shipment were deposited Janu- 
ary 7, 1924, and credited to Colegrove’s account, and the $1,660 in 
five-day notes were paid by charging them to his account. 
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‘*Colegrove’s shipments ranged in volume from $10,000 to $32,000 
a month. The bank gave him credit to pay for each of his shipments. 
He gave checks to the farmers in the vicinity in payment for stock, 
and gave the bank five-day notes to take care of the checks until the 
return of the proceeds of the shipments, which proceeds were deposited 
in the bank. The proceeds of each shipment were to be first applied 
in payment for the stock last shipped. Shipments were sometimes 
larger than expected, and Colegrove’s checks would exceed the amount 
of his bank balance, including his notes to the bank. He, in such 
case, covered these overdrafts by new notes. 

‘‘The state banking commissioner objected to these overdrafts. 
It was arranged between Colegrove and the bank that the bank should 
make out notes and sign Colegrove’s name to them to cover these 
overdrafts. The state commissioner of banking objected to these notes 
because they did not bear Colegrove’s genuine signature. It was then 
agreed between Colegrove and the bank that he was to sign packages 
of printed blank notes, and the bank could fill out the notes in the 
proper amount to cover his overdrafts to meet the payments of checks 
given by Colegrove for stock. In pursuance of this agreement Cole- 
grove signed and delivered two pads or packages of such blank notes 
and gave the bank authority to fill in the blank spaces. Under this 
arrangement Colegrove bought stock, gave checks, shipped and sold 
the stock, collected the proceeds of sales and deposited proceeds in 
the defendant bank. The bank cashed his checks, and, in case he did 
not have sufficient money in the bank to cover his checks, filled out 
blank notes signed by Colegrove and advanced him the necessary credit 
to cover his checks. It furnished him a copy of its ledger sheets show- 
ing checks and notes paid by him. This ledger sheet did not list Cole- 
grove’s unpaid notes. Colegrove paid little attention to these ledger 
sheets. Both he and the bank apparently were under the impression 
Colegrove was making money. 

‘In February, 1925, before Colegrove made his last shipment of 
live stock and before he issued his checks therefor, the cashier of de- 
fendant bank told him the bank books showed he owed the bank ap- 
proximately $8,000. Both the cashier and Colegrove apparently 
thought there was a mistake somewhere. Colegrove said to the cashier 
of defendant bank if he owed $8,000 he would not ship the stock he 
had engaged for that week because he did not have any money to pay 
for it. The cashier of defendant bank told him to go ahead and make 
the shipment. It was agreed between the bank and Colegrove that 
this shipment should be made as all others had been made. Colegrove 
understood his checks therefore would be paid by the defendant bank, 
using his five-day notes to meet the checks, and the bank would apply 
the proceeds of the shipment in payment of the cheeks given in pay- 
ment therefor. 

‘‘In pursuance of this arrangement, Colegrove took in the stock of 
the drawees of the checks involved herein, for shipment, and issued 
and delivered his checks therefor. The stock was shipped and sold, 
the proceeds of the sale collected by Colegrove and deposited in de- 
fendant bank. The bank set off the credit arising from the deposit 
of the proceeds of this last shipment against Colegrove’s former in- 
debtedness to the bank and refused to pay his checks given for the 
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live stock in the last shipment. The checks were protested upon 
presentation. Not until after the proceeds of the sale of the last ship- 
ment of stock made by Colegrove were deposited in the defendant 
bank did he ascertain his checks were being protested or his credit 
withdrawn by the bank. It was the custom and practice of the bank 
to pay Colegrove’s checks issued in payment for each shipment, to fill 
out his notes executed in blank with the proper amounts, and to ex- 
tend him credit to the amount of these notes. When remittance was 
made on the shipment, it was credited to Colegrove’s account, and by 
agreement between Colegrove and the bank it was authorized to apply 
the proceeds of each shipment in payment of the notes given by him 
for that amount. Before and at the time of the agreement between 
Colegrove and the bank relating to the last shipment, it was known 
to both Colegrove and the bank that Colegrove was insolvent, unless 
there was a mistake in the account between him and the bank. There 
was no mistake. When Colegrove refused to make the last shipment 
unless it was to be paid for, the bank, through its cashier, did not 
withdraw Colegrove’s credit, but advised him to take in and ship the 
stock. It kept Colegrove’s signed notes and received the proceeds of 
this last stipment of stock made by Colegrove, and then set off the 
deposits against Colegrove’s prior indebtedness to it. 

‘*Before this suit was started, several general creditors of Cole- 
grove filed a bill in the cireuit court for Lenawee County in chancery 
alleging they were creditors, representing themselves and other cred- 
itors; that Colegrove had been engaged in buying and selling stock 
and had issued a number of checks on the bank here made defendant, 
which checks had been refused payment and protested for want of 
funds; that Colegrove was insolvent and certain causes of action ex- 
isted against certain parties, whereby assets of Colegrove might be re- 
covered in proper proceedings by a receiver; that such receivership 
would save a multiplicity of suits and large expense to the creditors 
of Colegrove, and be for the best interests of all concerned. Colegrove 
admitted the allegations contained in the bill, and thereupon William 
R. Poucher was appointed receiver and began this suit. He has since 
died, and the plaintiff, John Gillen, has been appointed receiver in his 
stead and the suit which abated revived in his name as such.’’ 


During the progress of this litigation the receiver was dropped 
as a party plaintiff and the case proceeded with the holders of the 
checks as plaintiffs. 

In holding that the bank could not apply the proceeds to the de- 
positor’s indebtedness and that it was liable to the plaintiffs for the 
respective amounts of their checks, the court said: 


““Colegrove had money on deposit in the bank resulting from the 
proceeds of loans upon his promissory notes given thereto and per- 
haps resulting from the sale of his own property, the proceeds of 
which sales were deposited by him in the bank. The general rule is 
that a deposit in a bank creates the relation of debtor and creditor 
between the bank and the depositor. The bank may set off the credit 
of the depositor against his indebtedness thereto upon the maturity of 
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such indebtedness, or in case of the insolvency of the debtor (7 C. J. 
656.) The defendant bank could set off any credit due Colegrove in 
which the drawees or holders of his checks were not interested, except 
as general creditors, against his indebtedness thereto. 

‘“‘If one person has obtained the property of another by false 
representations, unconscionable conduct, fraud or deceit, a court of 
equity will convert the fraudulent holder of the property into a 
trustee for the use and benefit of the true owner, and preserve the 
property itself as a fund for the purpose of restitution to, or recom- 
pense of, the true owner thereof. I Perry on Trusts (6th Ed.) par. 
170. Trust property or property substituted for it may be recovered 
from the trustee and all persons having notice of the trust. If the 
fund can be distinctly traced, the court will follow it and fasten the 
purpose of the trust upon it, unless the rights of innocent third parties 
have intervened. As against the trustee, the mingling of trust funds 
in a private deposit will not necessarily prevent their identification. 
If equity can follow the fund into the deposit and it is still there, 
that is sufficient. In the absence of facts showing the contrary, the 
presumption is that money drawn out of a mixed deposit by the trustee 
for his own use is taken from the portion of the fund that is his own, 
whatever the relative dates of the deposits. The better opinion is that 
even as to creditors, the mixing of trust funds with private funds in 
a general deposit does not obliterate the trust. Carley v. Graves, 85 
Mich. 483, 48 N. W. 710, 24 Am. St. Rep. 99; Cavin v. Gleason, 105 
N. Y.-262, 11 N. E. 504; Board of Fire & Water Com’rs of Marquette 
v. Wilkinson, 119 Mich. 655, 78 N. W. 893, 44 L. R. A. 493; 2 Perry 
on Trusts (6th Ed.) par. 828. 

‘*As stated in Fowler v. MeQuigg, 222 Mich. 178, 192 N. W. 708: 
‘A person who knowingly receives the money or property of a prin- 
cipal from an agent in payment of the latter’s debt does so at his peril. 
21 R. C. L. p. 913. This rule has been followed in Michigan when- 
ever the question has arisen. Hurley v. Watson, 68 Mich. 531 [36 
N. W. 726]; Cowan v. Sargent Mfg. Co., 141 Mich. 87 [104 N. 
W. 377).’ 

‘*Where a commission merchant is known by a bank to be en- 
gaged in that business and his deposits in the bank are known by 
it to be the proceeds of the sales of the property of those who have 
consigned the same to him for sale, that is notice to the bank of the 
ownership of the deposit arising from depositing the proceeds of such 
sales, and the bank has no right to set off the principal’s credit in its 
bank against the agent’s indebtedness. If it does so, a constructive 
trust arises in favor of the true owners of the deposit, and they may 
follow it in the hands of the bank and impress a trust upon it in their 
own favor and recover it from the bank. Burtnett v. First Nat. Bank 
of Corunna, 38 Mich. 630; Sherwood v. Central Michigan Sav. Bank, 
103 Mich. 109, 61 N. W. 352; Patek v. Patek, 166 Mich. 446, 131 
N. W. 1101, 35 L. R. A. (N. 8S.) 461; Union Stock Yards Nat. Bank v. 
Gillespie, 137 U. S. 411, 11 S. Ct. 118, 34 L. Ed. 724; Cable v. Iowa 
State Sav. Bank, 197 Iowa, 393, 194 N. W. 957, 197 N. W. 434, 31 
A. L. R. 748; Covey v. Cannon, 104 Ark. 550, 149 8. W. 514; Cady 
v. South Omaha Nat. Bank, 46 Neb. 756, 65 N. W. 906; Id., 49 Neb. 
125, 68 N. W. 358; Shotwell v. Sioux Falls Sav. Bank, 34 8. D. 109, 
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147 N. W. 288, L. R. A. 1915A, 715. This rule is applicable to the 
proceeds of the sale of stock shipped by Colegrove co-operatively. 

‘‘ When eredit is extended by a bank to a live stock dealer to enable 
him to purchase stock and pay therefor by issuing and delivering his 
checks upon the bank to the owners thereof, the bank has no right to 
set off the proceeds of the sale of such live stock against other inde- 
pendent indebtedness of the dealer to the bank. If it does so with 
knowledge that the dealer’s checks have been issued and delivered in 
payment thereof, it will be held to be a trustee for the payment of 
the dealer’s checks so issued, and suit may be maintained against the 
bank by the drawees (payees) of such stock buyer’s checks, not upon 
the checks themselves, but to compel the bank to account for the pro- 
ceeds of the property of the drawees which has been diverted by it 
from the purposes for which it was deposited and converted to its own 
use and benefit. The right of the drawees (payees) of Colegrove’s 
checks who sold their live stock in this case to Colegrove, against the 
bank, does not depend upon the checks issued in payment thereof. 
A cheek of itself does not operate as an assignment of any part of the 
funds of the drawer in the bank to the credit of the drawee. The 
bank is not liable to the holder of a check thereon ordinarily, unless 
and until it accepts or certifies the check. Section 6230, Comp. 
Laws 1915. 

‘*The defendant bank is liable for the proceeds of the sale of the 
last shipment of live stock purchased by Colegrove, because it promised 
to honor Colegrove’s checks issued in payment therefor and thereby 
induced him to purchase the live stock and issue the checks given by 
him, and by so doing, and then repudiating its promise to honor his 
checks, and setting off his deposit of the proceeds of the sale of such 
live stock against his indebtedness to the bank, it sought to acquire 
the proceeds of the two shipments of live stock in question and shift 
the loss resulting from Colegrove’s prior bad debts upon the drawees 
(payees) of such checks. This it cannot do. Not because of the checks 
themselves, but because it would be unconscionable and a fraud upon 
the drawees (payees) of such checks. The rights of the drawees 
(payees) of Colegrove’s checks and the liability of the bank would 
not be different if no checks had been actually given, if the bank had 
promised Colegrove to pay the owners of the live stock purchased and 
shipped by him the purchase price thereof, if he had communicated 
the bank’s promise to the owners of such live stock and thus indueed 
them to deliver it to him in reliance upon receiving their pay from the 
bank when the live stock was shipped and sold and the proceeds of the 
sale remitted to the bank. 

‘*The liability of the bank does not depend upon the negotiable in- 
struments issued, but upon the bank’s false and fraudulent promise 
and repudiation of its promise to Colegrove inducing him to purchase 
the live stock from the drawees (payees) of such checks, to issue his 
ehecks and deliver the same in payment therefor, ship the live stock 
and sell the same, collect the proceeds of such sale, and deliver the 
proceeds of the sale of the stock to the bank and the confiscation of the 
proceeds of such shipments, and the set-off of the same by the bank to 
the payment of Colegrove’s prior indebtedness and to the exclusion 
of the payment of his outstanding checks, the giving of which it has 
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induced. First Nat. Bank of Hazard v. Barger (Ky.) 115 8. W. 726; 
Fall City State Bank v. Wehrli, 68 Neb. 75, 93 N. W. 994; Paige v. 
Springfield Nat. Bank, 12 Ohio App. 196; Hitt Fireworks Co. v. 
Scandanavian American Bank, 114 Wash. 167, 195 P. 13, 196 P. 629; 
Southern Exchange Bank v. Pope, 152 Ga. 162, 108 S. E. 551; Goeken 
v. Bank of Palmer, 104 Kan. 370, 179 P. 321; York v. Farmers Bank, 
105 Mo. App. 127, 79 8S. W. 968; Pile v. Bank of Flemington, 187 Mo. 
App. 61, 173 8. W. 50; Morton v. Woolery, 48 N. D. 1132, 189 N. W. 
232, 24 A. L. R. 1107; Johnson-Brinkman Commission Co. v. Central 
Bank of Kansas City, 116 Mo. 558, 22 8. W. 813, 38 Am. St. Rep. 
615; Ballard v. Home Nat. Bank, 91 Kan. 91, 136 P. 935, L. R. A. 
1916C, 161; Peoples Nat. Bank v. Swift, 134 Tenn. 175, 183 8. W. 725; 
Payne Bros. v. Burnett, 151 Tenn. 496, 269 8S. W. 27, 39 A. L. R. 
1125; Dolph v. Cross, 153 Iowa 289, 133 N. W. 669.’’ 


SERRE ERIE. 


DRAFT NOT PAYABLE TO ORDER OR BEARER NON- 
NEGOTIABLE 


A draft or order in the following form is not negotiable: 


‘‘Guggenhime & Company, San Jose, Calif. 
‘Gentlemen: Please pay to the Armstrong Estate the sum of Fif- 


teen Hundred Ninety-three (1593.00) Dollars, and charge same to my 
account. John Lamantia.’’ 


The reason why the instrument above set forth is not negotiable 
is that it is neither payable to order nor to bearer. Under the Negoti- 
able Instruments Law an instrument, to be negotiable, must be payable 
to order or to bearer. 

A non-negotiable order of this kind is similar to one which is ne- 
gotiable in that it does not operate to assign to the payee the fund 
against which it is drawn. Until the order is accepted by the drawee 
the holder has no rights against the drawer or against the fund. Con- 
sequently, the holder of such a draft is not entitled to the fund as 
against a judgment creditor of the drawer. 

This was decided by the Supreme Court of California in the case 
of Guggenhime & Co. v. Lamantia, 276 Pac. Rep. 995. 

In this case it appeared that Guggenhime & Co was indebted to 
Lamantia. Lamantia drew the order above set forth and delivered it 
to the payee, Armstrong Estate. Before the draft was paid Carman, 
a judgment creditor of Lamantia, garnished the moneys due from 
Guggenhime & Co. to Lamantia. Guggenhime & Co. then brought 
this action, which was an action of interpleder, to have the court de- 
termine which of the two claimants was entitled to the fund. As 
stated, the court held that Carman, the judgment creditor, was en- 
titled to prevail. 
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The following paragraphs are quoted from the court’s opinion: 


‘*Seetion 3208, Civil Code, which provides that a ‘bill of itself 
does not operate as an assignment of the funds in the hands of the 
drawee available for the payment thereof,’ applies to negotiable bills 
of exchange and is not controlling herein for the reason that the or- 
der issued by Lamantia in favor of the Armstrong Estate is not pay- 
able to bearer or to order, and hence lacks one of the essentials of 
negotiability. Section 3082, subd. 4, Civ. Code. However, it was the 
rule in this state, even before the adoption in 1917 of the Uniform 
Negotiable Instruments Law, of which section 3208, Civil Code, is a 
part, that a negotiable check or bill or exchange drawn for a portion 
of the indebtedness of the drawee to the drawer, before written ac- 
ceptance, did not of itself operate as an assignment pro tanto in favor 
of the payee. Cashman vy. Harrison, 90 Cal. 297, 27 P. 283; Donohoe- 
Kelly Banking Co. v. Southern Pae. Co., 158 Cal. 183, 71 P. 93, 94 
Am. St. Rep. 28; Pullen v. Placer County Bank, 138 Cal. 169, 66 P. 
740, 71 P. 83, 94 Am. St. Rep. 19; John M. C. Marble Co. v. Mer- 
chants’ Nat. Bank, 15 Cal. App. 347, 115 P. 59; Le Breton vy. Stanley 
Contracting Co., 15 Cal. App. 429, 114 P. 1028; Harlan vy. Gladding 
MeBean & Co., 7 Cal. App. 49, 93 P. 400. 

‘*We believe this rule equally applicable in the case of an order for 
the payment of money which is in the form of a negotiable bill, except 
that it is not payable to bearer or to order. The negotiable bill con- 
stitutes an order or authorization to the drawee named which transfers 
no title or property in the claim to the payee. Hence it is auto- 
matically revoked by the death of the drawer. Sneider v. Bank of 
Italy, 184 Cal. 595, 194 P. 1021, 12 A. L. R. 993; Pullen vy. Placer 
County Bank, supra. The fund upon which it is drawn may be 
reached by attachment or execution levied subsequent to the issuance 
of the bill or order. Donohoe-Kelly Banking Co. v. Southern Pace. Co., 
supra. A non-negotiable order in the form of the draft herein lacks 
those attributes peculiar to the bill of exchange which are embraced 
within the term ‘negotiability,’ but in language and effect it is similar 
in important particulars to the negotiable bill. 

‘*Although neither a negotiable or non-negotiable bill of itself eon- 
stitutes an assignment, if it clearly appears from the entire transac- 
tion that it was the intention of the drawer and payee to transfer 
title to a chose in action, an assignment will be held to have taken 
place, and the nature of the transaction is not changed because the as- 
signor in the course of the transaction may have delivered to the as- 
signee an order upon the debtor. Dunlap v. Commercial Nat. Bank, 
50 Cal. App. 476, 195 P. 688; Lawrence Nat. Bank vy. Kowalsky, 105 
Cal. 41, 38 P. 517; Title Ins. Co. v. Williamson, 18 Cal. App. 324, 
123 P. 245, 247. The rule is simply that the order or bill does not of 
itself import an assignment, but the contrary, and the burden is upon 
the party asserting an assignment to prove it by other evidence than 
the check or bill. In the instant ease the court found that it was not 
intended by John Lamantia or the Armstrong Estate to assign title to 
any moneys or debt or any portion thereof, due or to become due from 
said Guggenhime & Co. to John Lamantia, and the parties intended it 
to be a bill of exchange and nothing more.’’ 
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BANK COLLECTION LEGISLATION* 


No state legislation of every day interest to banks is more welcome 
at this time than the Bank Collection Code recommended by the Amer- 
ican Bankers Association. This is a highly constructive piece of legis- 
lation which has recently been passed in New York as well as in seven 
other states and there is every likelihood that it will soon pass in every 
state in the Union and follow the same record as the Negotiable In- 
struments Law. 

There has been a long feit want for this legislation which has finally 
come to the rescue of collecting banks by providing a uniform code of 
rules governing bank collections and legalizing modern methods. The 
Code is designed to minimize the dangers and risks in the handling of 
collection items. It irons out all the conflict in the law, removes the 
danger of unjust and harsh decisions and places the responsibility for 
loss where it belongs. 

One outstanding provision of the Code is the one which sets up 
the relationship of principal and agent between a depositor and a bank. 
Under this provision any bank giving credit or allowing a withdrawal 
cannot be held responsible until it actually receives the collection 
proceeds. This provision is far reaching in importance because it re- 
moves the danger to a collecting bank of being held as owner of col- 
lection items which are indorsed by the depositors in blank. This 
danger is due to the fact that the owner bank takes the risk in case 
there is a default in the remittance after the item has been paid and 
its depositor discharged. Many interesting things can be said about 
blank indorsements. It is estimated that about 99 per cent. of all 
collection items are indorsed by the depositor in blank or to the order 
of the bank. The majority of the courts have held that the bank be- 
comes owner of such items as soon as the credit passes to the depositor. 
This is contrary to the intention of the parties. The blank indorse- 
ment is loaded with dynamite because it makes it appear that the bank 
has purchased the paper and that it is owner when as a matter of fact 
it only intends to act as agent to handle the collection. You, there- 
fore, can readily appreciate the benefit of the provision in the Code 
which declares that the bank is agent of the depositor with respect to 
all collection items whether indorsed in blank or otherwise and that 
it has full recourse against the depositor for any credit extended or 
checked out until it has actually received the collection proceeds. 

What prompted the inclusion of this provision was the ecompara- 
tively recent case of the Supreme Court of the United States wherein 


*Address of Thomas PB. Paton, Jr., assistant general counsel, American Bank- 
ers Association, before New York State Bankers Association convention, Toronto, 
Ontario, Canada, June 17, 1929. 
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a bank received for collection an item for $5,000 indorsed in blank. 
The bank passed credit to its depositor but attempted to protect itself 
by a stipulation that ‘‘All out of town items are credited subject to 
final payment.’’ The item was paid by the drawee, cancelled and re- 
turned to the drawer, and the drawee transmitted its remittance draft 
in payment. The remittance draft, however, proved to be worthless 
because the issuing bank failed and the collecting bank never received 
final payment. The court held that the collecting bank receiving the 
item under a blank indorsement was no longer agent as it had given 
credit to the depositor but must be held as owner. It further held 
that the check was finally paid when charged to the account of the 
drawer and that the owner had no recourse upon its depositor as in- 
dorser since the parties to the original item were discharged by final 
payment. 

Next in importance is the provision in the Code which is particu- 
larly of interest to New York banks. New York has always taken the 
lead in holding the collecting bank responsible for the defaults and 
negligence of its correspondents. This is known as the New York 
Rule which is followed in several other states. It has been regarded 
as decidedly unjust to require a bank to assume the risk for the de- 
fault of its correspondents. In justification of this view the depositor 
leaving collection paper is aware that the bank eannot collect it 
through its personal agents or employees and, furthermore, the or- 
dinary exchange charge is too small to compensate the bank for as- 
suming responsibility for the acts and conduct of its correspondents. 

The Code overturns this rule by providing that it is a duty of a 
collecting bank to use due eare in the selection of suitable corre- 
spondents. This is the extent of the collecting bank’s liability and it 
ean no longer be held responsible for the default and negligence of 
correspondents unless due care was not exercised in their selection. 

Another feature of the Code which is worthy of mention is the 
provision which explodes a decision of the Supreme Court of the 
United States which startled the banking world. This is the famous 
Malloy decision which threw a monkey wrench in the machinery of 
collections by holding that a bank as collecting agent was negligent 
if it received in payment anything other than actual money. The 
absurdity of this decision which is reasoned out along logical lines is 
due to the fact that the court followed an archaic rule of collection 
which it is now impossible to observe in modern practice. According 
to present day methods, items are paid for by bank draft or by an 
exchange of credit and only occasionally is there a shipment of cur- 
reney between banks. The Code now specifically provides that any 
collecting bank may receive in payment or remittance for an item, a 
bank draft in lieu of money. The effect of this provision is simply to 
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legalize modern practice and at the same time protect the bank against 
being held responsible by some courts for its failure to follow an 
obsolete rule. Had this Code been in force in Virginia at the time 
of the Malloy decision the Federal Reserve Bank of Richmond would 
have escaped a loss of $9,000. 

Perhaps the most novel and interesting feature of the Code is the 
one which allows the collecting bank, at its election to treat an item 
presented by mail as dishonored under certain conditions even though 
the item has been charged to the account of the drawer, cancelled and 
returned to him. Under the present Code if a worthless remittance 
draft is tendered in payment of an item presented by mail, the pre- 
senting bank can treat the item as dishonored and the owner has full 
recourse against the drawer and indorsers of the original item whose 
liability continues. The effect of this provision, to state it in popular 
language, is to make the drawer of a check presented by mail guar- 
antee the solvency of his own bank. 

This provision in the Code marks an unusual change in the law, 
but the reform is regarded as both just and sound when we consider 
the disadvantages which arise between parties who deal with each other 
at a distance in a situation where the creditor must present his check 
by mail to receive money from his debtor. Suppose, for example. a 
bank is the only one in town and is in failing circumstances. A debtor 
drawing checks on his account can under the former law succeed in 
discharging all his debts while his creditors receive worthless re- 
mittance drafts from the failed bank, payment of which cannot be 
made in full. Under the Code, however, the drawer and indorsers of 
such checks are not discharged but the owner is given an opportunity 
to obtain full payment. 

It is impossible to anticipate what problems will arise in the 
actual operation of this new provision but it is comforting for the 
owner of a collection item to know that in presenting it by mail he 
does not run the risk of losing full recourse against his debtor in case 
the check is not paid in full. 


Be CECE 


LIABILITY ON BOOKKEEPER’S BOND WHERE HE MUST 
HAVE KNOWN PRESIDENT WAS EMBEZZLING FUNDS 


In a recent decision by the Commission of Appeals of Texas, 
Austin v. Nieman, 14 8. W. Rep. (2d) 794, it appeared that, after the 
failure of a bank, it was discovered that the president had been em- 
bezzling its funds. His peculations amounted to $40,000. The frauds 
were covered up by removing sheets from the individual ledger and 
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placing them in a dummy ledger. This action was brought against the 
bookkeeper and the surety on his bond on the theory that, in the cir- 
cumstances, the bookkeeper must have had knowledge of the presi- 
dent’s fraudulent actions and that, therefore, he and his bondsmen 
were liable. It was held that they were liable. The methods adopted 
by the president in accomplishing his fraud and the reasoning of the 
court in deciding the case appear in the following paragraphs quoted 
from the court’s opinion: 


‘‘The undisputed evidence showed that Lowe, the bank’s president, 
pleaded guilty to embezzlement of the bank’s funds on several charges, 
and served a term in the penitentiary. The suit against Neiman was 
predicated upon the fact that he, as bookkeeper, aided and assisted 
Lowe in wrongfully converting the bank’s funds by so keeping the 
books as to keep them in balance, notwithstanding the fact that $40,000 
of its liabilities to its customers were removed from the books over a 
period of several months and placed in a dummy ledger, during which 
time the said Lowe abstracted $40,000 in cash belonging to the bank, 
and appropriated it to his own use and benefit. 

‘By proper assignment plaintiff in error complains of the judg- 
ment of the trial court denying a recovery on the bond of Robert A. 
Neiman because the uncontradicted evidence showed that he kept the 
individual ledger and placed on the general ledger from time to time 
the daily totals of the individual deposits and overdrafts reflected by 
the individual ledger, which said totals corresponded with the totals 
on the cash book, and it was physically impossible for some 50 to 75 
individual ledger sheets representing total deposits of approximately 
$40,000 to get out of the individual ledger without his knowledge, 
consent and assistance. 

‘‘A careful consideration of the record convinces us that this as- 
signment should be sustained. It appears that the scheme through 
which Lowe was enabled to embezzle more than $40,000 of the bank’s 
funds was by means of what is termed a ‘dummy’ ledger. This ledger 
was composed of a _ group of individual ledger sheets or 
accounts of various depositors in the bank which had _ been 
removed from the live and current ledger, so that the total sum 
of the bank’s deposits had been decreased $40,000. Notwithstanding 
the removal of these sheets, it appears that the books of the bank 
were so kept that the total of the individual deposits was carried for- 
ward on what was known as the general ledger, in a sum less the 
amount represented by the $40,000 which was in the dummy ledger. 
Neiman was the bank’s bookkeeper, and kept the individual ledger, 
which contained the sheets from which the sheets composing the 
dummy ledger had been removed. It seems that, when a ledger sheet 
was taken from the active ledger, the amount of the customer’s bal- 
ance on the sheet so removed was taken in cash by Lowe, the president 
of the bank. 

‘‘Upon the trial Neiman admitted that he took what is ealled a 
‘long shot’ every 2 weeks or 30 days. By that is meant that he took 
the sum total of all the balances of all individual deposits as shown 
by the active ledger in order to ascertain whether or not the amount 
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of the individual deposits as carried on the bank ledger corresponded 
with the amount of individual deposits as reflected by the total sum 
of all the individual personal accounts. It is not disputed that, whena 
sheet was removed from the individual ledger and placed in the 
‘dummy,’ it would necessarily be discovered by the bookkeeper the 
next time he took a long shot, for the reason that the total sum of all 
his deposits would be as much less the amount carried on his general 
ledger as the sum of the removed sheets; that is to say, if a sheet was 
removed containing an account with a balance of $1,000, when he took 
a long shot, he would run out $1,000 short of his general ledger, and 
thereby would be put upon notice that a $1,000 sheet was misplaced. 

‘*We think it conclusively shown that the sheets composing the 
dummy ledger were not all removed at the same time, but that they 
were removed over a period of several months. The general ledger 
was in Neiman’s individual handwriting, and it never at any time 
showed a decrease in deposits of $40,000. There was only a few thou- 
sand dollars decrease at any one time, but there was shown a gradual 
decline in deposits for about 2 years prior to the date the bank was 
elosed. When the dummy ledger was discovered in the vault after the 
bank was closed, it contained sheets covering individual accounts 
totaling more than $40,000, which, when added to the deposits of $60,- 
000, shown by the general ledger ran the deposits up to their former 
standard of approximately $100,000. 

‘‘Defendant in error Neiman testified as a witness, denying any 
personal knowledge of the dummy ledger until after the bank was 
closed. He admitted, however, that he kept the individual ledger, 
posted the books, and deposits, ran his long shot at stated intervals, 
and posted the totals of individual deposits on the general ledger. He 
also testified that during the 2 years preceding the closing of the bank 
the books kept by him were never out of balance by more than $50 
at any one time. 

‘*We think that, under the system used by Lowe to embezzle the 
bank’s funds, it was physically impossible for Neiman not to have 
discovered the unlawful abstraction of the bank’s funds that was 
being carried on for a period of several months. Every time a sheet 
was lifted from the live individual ledger and placed in the dummy 
ledger a corresponding amount of cash was taken from the bank by 
Lowe. The bank’s individual deposits would thus be reduced to the 
amount of the total deposits on the sheet so removed and the general 
ledger in fact showed a corresponding reduction. It appears that the 
individual and the general ledger kept by Neiman were, during all 
the time this pilfering was going on, in perfect balance. The general 
ledger which was kept in Neiman’s own handwriting showed no 
changes or erasures. The taking of the long shot once or twice a 
month must necessarily have disclosed to Neiman the repeated short- 
ages that were taking place, and yet, in the face of the continuous 
lifting of deposit sheets and thus reducing the deposits of the bank, 
the general ledger and individual ledger were kept in constant balance. 
This result could only have been accomplished by the making of false 
entries on the general ledger by Neiman. 

‘“Several of the bank examiners testified that, when they first took 
over the bank, Neiman admitted to them his guilty knowledge of the 
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keeping of the dummy ledger. He, however, vigorously denied that he 
made any such admission to the examiners. The defendant in error, 
Maryland Casualty Co., offered in evidence Neiman’s testimony upon 
a former trial of this case, from which it appears he testified: 

‘**Mr. Lowe told me in November that the bank was short about 
twenty-four or twenty-five thousand dollars, and that he had the 
money to take care of it; had it fixed up; but how, I don’t know; I 
did not ask him. . . . He told me he had gotten the money in 
Dallas, but he did not tell me how he had fixed it up. I believed what 
he said, and thought the matter was all right, and then continued my 
employment in the bank.’ 

‘‘It was further shown that in such former testimony he testified 
with reference to the posting of checks against individual customers’ 
accounts as follows: 

‘**In keeping the books, I had to have the checks in my hand that 
were sent in before I could run them through the books. I received 
each and every check that came into the bank. I charged each check 
to the account of the man who drew it. . . . It was my business 
to put every check on the books that went on the books for the three 
years that I was there. I had to be familiar with the accounts. I had 
to work with them daily and I did do that. If an account was active 
at all it was such by means of my handling the checks.’ 

‘‘It was undisputed that a great many of the sheets placed in the 
dummy ledger covered active accounts; that is, accounts against which 
cheeks were being constantly drawn, and it appears that these checks 
were properly posted on the sheets in the dummy ledger. It would 
have been physically impossible for numerous checks to come into the 
teller’s window, and be passed back to Neiman for entry on the 
customers’ individual sheets over a period of several months without 
his discovering that the sheets covering individual accounts had been 
abstracted from the individual ledger. Manifestly, it would have been 
impossible for the president of the bank to have known when numerous 
checks would be presented against accounts which happened to be in 
the dummy ledger so as to keep said checks from coming into possession 
of Neiman for posting, and, if they did come into his possession, he is 
bound to have discovered that the sheets upon which they were to be 
charged were missing from the individual ledger.’’ 





Banking Decisions 
In this department are published each month all of the important decisions of the 


Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


BANK NOT LIABLE IN REFUSING TO PAY 
OVERDRAFT CHECKS 


Dolan v. Danbury State Bank, Supreme Court of Iowa, 223 N. W. 
Rep. 400 


The defendant bank agreed to pay checks issued by the plaintiff 
in the purchase of live stock to the extent of $1,500, the bank to 
reimburse itself out of the proceeds of the sale of the stock. The 
plaintiff signed an agreement and delivered three notes to the bank 
to guarantee it against loss through the plaintiff’s overdrafts. It 
was held that this did not obligate the bank to permit the plaintiff 
to overdraw and that the bank was not liable for refusing to pay 
checks issued for him. 


Action to recover for damages claimed to have been incurred by 
breach of a contract to pay checks drawn by the plaintiff upon the 
defendant bank. The trial court directed a verdict for the defendant, 
and the plaintiff appeals. Affirmed. 

Jepson, Struble, Anderson & Sifford and Strong & Seff, all of 
Sioux City, for appellant. 

Henderson, Fribourg, Hatfield & Fribourg, of Sioux City, for 
appellee. 


FAVILLE, J.—The appellant was engaged in the buying and 
shipping of live stock at the town of Danbury. He did his banking 
business with the appellee bank. His custom was to purchase stock 
from different persons and issue his checks therefor until he had ac- 
cumulated a carload of stock, when he would ship the same to Sioux 
City and give the bank a sight draft for said shipment drawn on a 
commission house in Sioux City. The petition alleges that on or about 
the 6th day of June, 1925, the appellant and the appellee entered into 
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a contract whereby the appellee agreed to honor the appellant’s checks 
to the amount of $1,500, and appellant contends that, notwithstanding 
said contract, the appellee refused to pay certain checks of the ap- 
pellant, and that he suffered damages as a result thereof. Attached 
to appellant’s petition and made a part thereof is a certain written 
agreement which is as follows: 


‘* Agreement. 


‘‘This agreement made and entered into this 6th day of June, 1925, 
by and between the Danbury State Bank, Danbury, Iowa, party of 
the first part; and Theo. Dolan and E. T. Kelleher, parties of the 
second part, witnesseth: The said parties of the second part have this 
day issued to the Danbury State Bank, three notes of $500 each and 
which are to be held by said Danbury State Bank as a guarantee for 
the performance in good faith of said Theo. Dolan. Said Theo. Dolan 
being in the stock business at Danbury, Iowa, and in the purchase of 
stock for shipment gives checks on said Danbury State Bank. To 
eover such checks sight drafts are drawn on the commission firm when 
shipment is made and these three notes of $500.00 each are given said 
bank to guarantee them against any loss aceruing from an overdraft 
in said account of Theo. Dolan or for the refusal of any commission 
firm to honor such drafts drawn on them and which are made pay- 
able to said Danbury State Bank. The Danbury State Bank is hereby 
authorized to collect on these notes at any time that a sight draft is 
dishonored. 

‘‘Danbury State Bank, Danbury, Iowa, 
“By J. C. Jacobsen, Cashier. 

‘*Theo. Dolan. 

‘‘E. T. Kelleher.’’ 


In pursuance of said contract, three notes of $500 each were ex- 
ecuted and delivered to said bank. One of said notes was later 
credited to the account of Dolan to cover checks issued by him. The 
other two notes remained in said bank at the time that the bank re- 
fused to cash two eertain checks of Dolan aggregating $380, which 
refusal is made the basis of this action. Appellant’s cause of action 
is predicated upon an alleged breach of said written contract. 

The first question for our determination involves the construction 
of the written instrument entered into between parties. If the written 
instrument is unambiguous and its purport and intent may be gathered 
from the instrument itself, then, under familiar rules, parol evidence 
is not admissible to explain or vary its terms. Under such a condition, 
if it does not express the true intent and purpose of the parties, and 
the oral agreement between the parties preceding it was different in 
essential elements from the written instrument, then appellant’s relief 
is in a court of equity to reform the instrument. 

If, however, the instrument is ambiguous, the court would have a 
right to consider it in the light of the cireumstances surrounding the 
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parties at the time the instrument was executed as bearing upon the 
purpose and intent of the parties expressed in the written instrument. 
This is not to create a new contract or add new elements to an ex- 
isting written contract, but to aid in the true interpretation of an 
ambiguous instrument. These rules are too familiar to require 
elaboration or citation of authorities. 

In the instant case the written instrument does not appear to be 
ambiguous. It speaks for itself. If the parties failed to incorporate 
therein other terms or obligations, relief must be sought in equity; but 
such separate terms and obligations cannot be incorporated into an 
unambiguous written instrument by parol and relief sought for breach 
thereof in this action at law. The writing involved herein appears to 
be in the nature of a unilateral contract. The bank did not bind 
itself by the terms of said instrument to do or perform any act. The 
three notes of $500 each the contract provides are issued to the bank 
‘‘as a guarantee for the performance in good faith of said Theo. 
Dolan.’’ There is then a recital of the facts with regard to the man- 
ner in which Dolan conducted his business, to wit, that he was en- 
gaged in the live stock business and in the purchase of stock for ship- 
ment *‘ given checks’’ on said Danbury bank. It is then provided that ‘‘to 
cover such checks sight drafts are drawn on the commission firm when 
shipment is made.’’ These recitals were statements of fact with re- 
gard to the manner in which the business of Dolan was transacted, 
but contained no covenant, agreement or promise by either party. 
They contain no recitals as to what either party was to do in the 
future. Then follows the important part of the agreement with re- 
gard to the purpose for which said notes were given, and that is as 
follows: ‘These three notes of $500 each are given to said bank to 
guarantee them against any loss accruing from an overdraft in said 
account of Dolan, or for the refusal of any commission firm to honor 
such sight drafts drawn on them and which are made payable to said 
Danbury State Bank.’’ As expressed in the contract, the purpose of 
the execution and delivery of said notes to the bank was twofold: 
(1) To guarantee the bank against any loss accruing from an overdraft 
in the account of Dolan; and (2) to guarantee said bank against loss 
by refusal of any commission firm to honor any sight draft drawn on 
them by Dolan and payable to the bank. 

The bank assumed no obligation whatever on its part. It did not 
agree to permit Dolan to create an overdraft in said bank. It made 
no promise therein to honor Dolan’s checks without having funds on 
hand deposited by Dolan with which to pay them. The written in- 
strument obviously provided that if the bank permitted Dolan to 
create an overdraft in said bank in the conduct of his business, the 
notes would be a guaranty to the bank ‘‘against any loss accruing’’ 
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from such overdraft. There was, however, no promise in the written 
eontract that the bank would permit any such overdraft or would 
honor checks of Dolan to the amount of the three notes, to wit, $1,500, 
as contended by appellant. Of course, the bank would be legally bound 
to honor any checks drawn by Dolan on any account that he might 
have in the bank; but this guaranty was to protect the bank from any 
loss it might suffer in the event that an overdraft was created in 
Dolan’s account. Such guaranty did not, however, bind the bank to 
grant to Dolan an overdraft to the amount of $1,500, or any other 
amount. No such promise on the part of the bank is expressed in the 
contract, nor can such promise be reasonably inferred therefrom. 

The second purpose of the deposit of said notes with the bank, as 
expressed in said agreement, was that it was to guarantee the bank 
‘for the refusal of any commission firm to honor such drafts drawn 
on them and which are made payable to said Danbury State Bank.’’ 
This was a guaranty that, if such drafts were given to the appellee 
bank by Dolan and were refused by the commission firm, the said notes 
would stand as a guaranty to the bank for any loss that they might 
suffer by reason thereof. Nowhere in the written instrument is there 
any promise or agreement, expressed or fairly to be implied there- 
from, that the bank would honor or pay checks of Dolan and permit 
him to create an overdraft thereby. The contract, construed as a 
whole, provided for the deposit of the three notes as a guaranty to 
the bank for the two purposes mentioned. One of said notes was used 
to protect an overdraft, and the bank refused to cash other checks 
drawn on it by Dolan at a time when he had no deposit in the bank 
with which to pay the same. The contract did not require the appellee 
bank to honor such checks, 

It is contended that the parties gave a practical construction to the 
instrument by reason of the facet that the bank did permit Dolan to 
create an overdraft and used one of the notes with which to meet the 
same. But this was only doing the very thing that the instrument 
provided for. If an overdraft was created, then the notes could be 
used, under the guaranty, to protect the same. But this, however, did 
not evidence any intent on the part of the bank to permit Dolan to 
have an overdraft at any time he saw fit to create one. The fact that 
the bank permitted an overdraft in one instance, and resorted to one of 
the notes, was not such a ‘‘practical construction’’ of the instrument as 
bound it to recognize that Dolan had a right to continue to draw checks 
and create further overdrafts. 

The appellant offered parol testimony tending to show that at the 
time of the execution of the contract it was orally agreed that the bank 
would extend credit to Dolan and permit him to create an overdraft 
in the bank and would honor his checks drawn on said bank, even 
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though said checks created an overdraft. This was an attempt by 
parol to incorporate into the written instrument a provision and 
promise that was not inserted therein. We do not regard the instru- 
ment as ambiguous. The trial court properly excluded the parol evi- 
dence offered by appellant which would establish an entirely new con- 
tract for the parties containing a distinct and separate promise which 
is not expressed in the written instrument. 

This was something very different from evidence to aid in the 
proper construction of an ambiguous contract. It was virtually mak- 
ing a new contract for the parties. This, as we have shown, cannot be 
done under the facts of this case. We therefore reach the conclusion 
that the written instrument was not ambiguous and must be construed 
according to its provisions, and, when so construed, the record fails to 
show that there has been any breach of said contract by the appellant, 
or that the appellee has any right of recovery thereunder. The action 
is at law, and the rights of the parties must be determined under the 
instrument as we find it to be. 

It therefore follows that the order of the district court in directing 
a verdict in behalf of the appellee is correct, and it is affirmed. 


DELAY IN PRESENTMENT OF CHECK 


J. S. Martin Lumber Co. v. Rice, Supreme Court of Oklahoma, 276 
Pac. Rep. 733 


Where a debt is paid by check and the payee delays in making 
presentment, the drawee bank failing in the meantime, the check 
will be regarded as paid and the debt as discharged. The payee 
of the check cannot thereafter recover the amount of the debt from 
the drawer. 


Action by the J. S. Martin Lumber Co. against A. J. Rice. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 
Hulsey & Hulsey, of McAlester, for plaintiff in error. 

Claud Briggs, of Wilburton, for defendant in error. 


HERR, C.—This is an action brought in the district court of 
Latimer County by J. S. Martin Lumber Co. against A. J. Rice, to 
recover on open account and to foreclose a materialman’s lien. The 
defense was payment. The trial was to a jury, resulting in a verdict 
and judgment in favor of defendant. Plaintiff appeals. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1028. 
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The main assignment of error is that the court erred in overruling 
plaintiff’s motion for a directed verdict. 

It is undisputed that on the 6th day of May, 1924, defendant gave 
to plaintiff his cheek drawn on the First State Bank of Gowen, Okl., 
for $500, in full settlement and payment of the account, and it is 
further undisputed that the defendant had at, said time sufficient funds 
on deposit to his credit in said bank to meet said check. 

The check was delivered to H. M. Ross, the managing agent of 
plaintiff, in person, in the town of Gowen, at about 1.30 p. m. Mr. 
Ross was within several blocks of said bank at the time the check was 
received by him. The check, however, was not immediately presented 
for payment, but was taken by Mr. Ross to the town of Hartshorn, a 
distance of seven miles, the place of business of plaintiff, and placed 
in the hands of the First State Bank of Hartshorn for collection, with 
instructions to said bank to send the said check direct by mail. There 
was only one mail each day between Hartshorn and Gowen. The mail 
was carried overland by horse-drawn conveyance, and the distance 
traveled over the route between these points was 18 miles. 

The check was received by the Bank of Gowen by mail on May 9, 
1924, and by it marked ‘‘Paid’’ and charged to the account of de- 
fendant on May 10th, and its draft of that date, for the amount 
thereof, was issued and drawn on the First National Bank of Harts- 
horn and mailed to the First State Bank of Hartshorn. This draft 
was received by said First State Bank of Hartshorn on May 13, and 
was on the same day by it presented to the First National Bank of 
Hartshorn for payment, but payment thereon was refused by said 
bank, for the reason that the issuing bank had been closed and taken 
over by the state bank commissioner. 

The evidence is undisputed that the bank remained open and 
transacted business in the usual manner from the 6th day of May, the 
date the check was issued, until the morning of the 13th of May, when 
the same was closed. 

Under the above state of facts, we are of the opinion that the evi- 
dence was sufficient to go to the jury on the question of diligence in 
presenting the check for payment. 

It is well established that the acceptance of a check as a medium 
of payment implies an undertaking of due diligence in presenting 
the same for payment, and, if a loss results through lack of diligence 
in presenting the same, the loss falls on the holder and not on the 
drawer of the check. 21 R. C. L. 66. 

The fact that the agent of the holder of the check was within a 
few blocks of the bank on which the check was drawn, at the time it 
was delivered, that the place of business of the holder was only seven 
miles distant from the bank, and that the same was not presented 
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until four days after its delivery, and then bv circuitous route, by 
mail, without a demand for the cash, are facts sufficient from which 
the jury was authorized to find negligence. 

If the bank were insolvent, as intimated by the plaintiff, when the 
check was issued and delivered, and could not have paid the same, 
even though promptly presented, of course, plaintiff would not be 
liable. But, if this were a fact, the burden was on plaintiff to prove 
the same. 

In 5 R. C. L. at page 512, the following rule is announced: ‘‘It 
seems that the burden of proof is on the holder of the check to show 
that no loss or injury has resulted to the maker through delay in 
making presentment and giving notice. If the drawer establishes 
negligence or undue delay in the presentation of his check, and the 
failure of the drawee bank, after the expiration of the period within 
which, with due diligence, the check should have been presented for 
payment, the presumption of injury to the drawer arises, casting upon 
the holder the burden of proof to show that the drawer has suffered 
no loss or damage by the delay.’’ 

The cashier of the defunct bank testified at the trial, but no attempt 
was made to prove that the check would not have been paid, even 
though the same had been timely presented and payment demanded. 
In these circumstances, under the showing made by defendant, it 
cannot be said that the evidence was insufficient to establish damage. 

The trial court properly denied plaintiff’s motion for a directed 
verdict. 

Judgment should be affirmed. 


DEPOSITOR NOT ENTITLED TO INTEREST ON 
DEPOSIT 





Citizens’ State Bank v. Webster-Choctaw Drainage District, Supreme 
Court of Mississippi, 121 So. Rep. 826 





In order that interest may be recovered on a deposit in a bank, 
it must be so provided either by contract or statute. 


Action between the Citizens’ State Bank and the Webster-Choctaw 
Drainage District. Decree for the latter, and the former appeals. 
Reversed and rendered. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 564. 
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Mitchell & Clayton, of Tupelo, for appellant. 

Will E. Ward, of Starksville, and A. J. McIntyre, of West Point, 
for appellee. 

GRIFFITH, J.—Coneeding, but not deciding, that the deposit 
made by or at the instance of the principal contractor in the Citizens’ 
State Bank of Tupelo was of public money belonging to the Webster- 
Choctaw Drainage District and was not private funds, the said bank 
was not a publie depository of said drainage district. So far as the 
record shows, it had never been, nor had it ever pretended to be such 
a depository either of the drainage district or of any of the counties 
or divisions thereof in the territory of the district. The relation of 
the bank to this money was therefore that of an ordinary commercial 
bank of deposit, in so far as concerns the matter of interest payable 
thereon. 

In order that interest may be recovered on a deposit in bank, it 
must be so provided either by contract or by statute. There is no 
sort of claim here that there was any contract for the payment of 
interest; and upon the other point we know of but one statute im- 
posing a liability for interest, of the character herein demanded, on a 
nondepository bank. This statute is chapter 174, Laws 1922 (section 
4567, Hemingway’s 1927 Code), which deals with tax collections and 
tax collectors, and with nothing else. Plainly, the deposit in question 
was not by or for a tax collector, and it was not a tax collection. 
Counsel have pointed to no statute which covers a case like this, and 
upon our own search, we have failed to find any such statute. 

It follows that the bank is not liable for interest. The decree in 
that respect will be reversed, but in all other respects it will stand as 
rendered. 

Reversed, and decree here. 


LIABILITY OF ONE SELLING STOCK TO BANK 
PRIOR TO BANK’S INSOLVENCY 





Darden v. Coward, Supreme Court of North Carolina, 147 S. E. 
Rep. 671 





The owner of shares of stock in a bank sold them to the cashier 
of the bank and, about one year later, the bank failed. It was held 
that the original owner of the stock was not subject to the statutory 
stockholders’ liability, even though the cashier neglected to transfer 
the shares of stock on the books of the bank. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1192. 
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Controversy without action between F. C. Darden, as plaintiff, and 
J. H. Coward and others, as defendants. Judgment for plaintiff and 
defendants appeal. Affirmed. 

Controversy without action submitted on an agreed statement of 
facts: 

(1) On November 30, 1927, W. H. Woolard was appointed 
liquidating agent of the Bank of Ayden by the Corporation Commis- 
sion of North Carolina agreeably to the provisions of chapter 113, 
Public Laws 1927. 

(2) Thereafter, in accordance with the terms of the statute, as- 
sessments were levied and filed in the office of the superior court of 
Pitt County against the stockholders of said bank, ineluding an as- 
sessment of $500 against the plaintiff, F. C. Darden, whose name ap- 
peared on the books of the bank as the owner of 10 shares of its 
capital stock at the time of its insolvency. 

(3) The plaintiff sold his stock in the Bank of Ayden during the 
month of November, 1926, assigned the certificate in blank, and the 
same was owned by J. D. MeGlohon, cashier and stock transfer agent 
of said bank at the time of its failure, though no transfer had been 
made on the books of the bank. 

(4) The said J. D. MeGlohon admits that he was, and had been 
for nearly a year prior to the closing of the bank, the owner of the 
10 shares of stock, originally issued to the plaintiff, and that the cer- 
tificate should have been transferred to him on the books of the bank 
and eanceled as against the plaintiff. 

(5) The parties agree that: ‘‘The sole question presented here is 
whether the said judgment against F. C. Darden in the sum of $500.00 
should not have been entered against the said J. D. MeGlohon instead, 
and that the judgment against F. C. Darden should not be vaeated and 
set aside for the reason that F. C. Darden was not the true owner of 
the stock and that said judgment filed was irregularly obtained and 
void.’’ 

From a judgment declaring the assessment to be null and void as 
against the plaintiff, and ordering that the same be vacated and set 
aside, the defendants appeal, assigning error. 

Blount & James, of Greenville, for appellants. 

F. C. Harding, of Greenville, for appellee. 


STACY, C. J.—The plaintiff sold his 10 shares of stock in the 
Bank of Ayden long before its insolvency, and the certificate, duly in- 
dorsed in blank, was purchased by J. D. MeGlohon, cashier and trans- 
fer agent of said bank. It is conceded that the failure to transfer the 
stock on the books of the bank was due to the neglect of the cashier 
and transfer agent, and not to any fault of the plaintiff. We concur 
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in the judgment of the trial court that, under the facts agreed, the 
plaintiff is entitled to be relieved of the assessment levied against him 
as an ostensible stockholder in the Bank of Ayden at the time of its 
failure. The case of Whitney v. Butler, 118 U. 8. 655, 7 S. Ct. 61, 
30 L. Ed. 266, is a direct authority for the position, while American 
Trust Co. v. Jenkins, 193 N. C. 761, 138 S. E. 139, is distinguishable, 
in that in the Jenkins Case the certificate of stock was not surrendered 
to the bank for transfer on its books. See, also, Havens v. Bank of 
Tarboro, 132 N. C. 214, 43 8. E. 639, 95 Am. St. Rep. 627. 

No point is made of the fact that, under chapter 113, Public Laws 
1927, the proper method of procedure was for the plaintiff to appeal 
to the superior court from the levy of assessment made by the Cor- 
poration Commission. See Corporation Commission vy. Murphy (N. 
C.) 147 8S. E. 667, this day decided. The correct result has been 
reached and we are disposed to affirm the judgment. 

Affirmed. 


BANK ALLOWING DEPOSITOR TO DRAW 
AGAINST CHECK CAN ENFORCE IT 
AGAINST DRAWER 


Real Estate-Land Title & Trust Co. v. Butler, Supreme Court of 
Pennsylvania, 145 Atl. Rep. 689 


The holder of a check deposited it in his bank and was allowed 
to draw against credit thus established. The drawer of the cheek 
stopped payment. It was held that the bank, having paid value for 
the check, could enforee it against drawer. It was further held 
that the drawer could not defend on the ground that the bank had 
established a rule providing that checks deposited with it were re- 
ceived ‘‘only for collection.’’ Such a rule regulates the relations 
between a bank and its depositors. It cannot be taken advantage 
of by outside parties. 


Action by the Real Estate-Land Title & Trust Co. against J. Rus- 
sell Butler and others. From judgment for plaintiff, defendants ap- 
peal. Affirmed. 

Robert T. MeCracken and C. Russell Phillips, both of Philadelphia, 
for appellants. 

3ovd Lee Spahr (of Ballard, Spahr, Andrews & Ingersoll) of 
Philadelphia, for appellee. 


— 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 495. 
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MOSCHZISKER, C. J.—The Real Estate-Land Title & Trust Co. 
sued to recover the amount of a check issued by defendants to one Lam- 
son, a depositor in plaintiff bank, which claimed to be a holder for 
value. Defendants alleged that plaintiff did not hold the check for 
value, but was merely an agent for collection; and, for present pur- 
poses, this issue may be taken as the controlling one in the case. De- 
fendants have appealed from judgment entered on a verdict for plaintiff. 

On the morning of November 20, 1925, Lamson had a balance to 
his eredit of approximately $77,000 in a checking account with plain- 
tiff bank; also a balance, estimated to be about $20,000 (though it sub- 
sequently proved to be materially less), in a collateral loan account 
with plaintiff. About noon on the day in question, Lamson deposited 
in the first of the above-mentioned accounts the check now in suit, for 
$20,502, so that he then had an apparent credit of $117,502. On that 
day checks totaling $117,000, previously drawn by Lamson, were paid 
by Plaintiff bank. Defendants stopped payment on their check, and, 
as a consequence, Lamson’s account was overdrawn to a_ greater 
amount than represented by this last-mentioned item of deposit therein. 

The checks totaling $117,000 came into plaintiff bank through the 
clearing house in two batches, one at 8.30 on the morning of Novem- 
ber 30, 1925, and the other at 11 a. m. on that day, both prior to the 
deposit of the check in suit; but plaintiff contends the jurors were 
warranted in their finding that, though the checks which exhausted 
Lamson’s account were presented to plaintiff bank before the deposit 
of defendants’ check, yet none of the Lamson checks were honored 
until 2 p. m. on the day in question, and that they were then honored 
in the belief that his credit balance, made up in part by the amount 
of defendants’ check, warranted their payment. 

Defendants offered in evidence a rule printed by plaintiff bank in 
Lamson’s passbook, and in such books generally, providing that checks 
deposited with it were received ‘‘only for collection.’’ Of course, this 
notice could not be construed as more than a contract between plaintiff 
bank and its depositor Lamson; the rule was in no sense made for fhe 
benefit of one in the position of the present defendants, and they 
cannot advantage by it. Moreover, plaintiff offered evidence (which 
was received and is not assigned as error) of the common practice of 
banks in Philadelphia, including the appellee, to permit customers to 
draw upon noncollected checks deposited in their accounts. 

Defendants tendered no evidence to show that the Lamson checks 
presented to plaintiff bank on November 20, 1925, were paid before 
the deposit of the check in suit; in this regard, defendants rested 
their case on the bare facts, already recited, that Lamson’s checks, 
totaling $117,000, came into plaintiff bank prior to the deposit in 
Lamson’s account of their own check, and from these bare facts they 
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sought to have the conclusion drawn that payment by plaintiff of 
Lamson’s checks could in no sense have been on faith engendered by 
the deposit in the latter’s account of their check. 

On the other hand, plaintiff called one of its officials to testify that, 
on the day under investigation, all of Lamson’s checks were in fact 
honored on the strength of the balance then standing to his credit in 
the bank, including, as an item of deposit, the check for $20,502. This 
witness said specifically that, under the rule of the clearing house 
(which rule is not disputed), his bank had until 2 o’clock on the day 
in question to honor or dishonor the cheeks which had come in during 
the forenoon; and, upon being asked, ‘‘When, in fact, did you honor 
or dishonor those checks?’’ (meaning the Lamson checks), he answered, 
‘“Two o’clock.’? On cross-examination, this witness said that there 
was no record to show the precise hour when the Lamson checks were 
honored on the particular day under discussion, but he explained that 
‘*they would be automatically honored by not returning’’ them as dis- 
honored, and that this occurred at 2 o’clock, not before. The witness 
further said the Lamson checks were paid because the bank officials, 
on the faith of the deposits in the latter’s account, thought ‘‘all these 
cheeks were good’’ and that there was a $20,000 balance in his col- 
lateral loan account; though, as previously said, in point of 
fact, subsequent events proved that they had _ overestimated 
this last-mentioned _ balance. He still further’ said, while 
he could not state with certainty that, before honoring the Lam- 
son cheeks on November 20, 1925, each check deposited in the latter’s 
account was scrutinized by plaintiff bank, yet, when accounts were 
being closely drawn upon, as was the condition of the Lamson account 
on that day, it was the ‘‘common practice’’ to make an examination 
of the bigger items of deposit, and he was warranted in assuming that 
such a course had been followed in the present instance. This, con- 
sidering the fact that the witness was talking about matters which 
occurred some two and a half years before the trial, was probably 
about as far as any one could have gone in giving information as to 
what had happened in the particular matter under inquiry. 

Bank of Phoenixville v. Bonsor, 38 Pa. Super. Ct. 275, 279, 280, 
is a ease where a check, deposited in that bank, had payment stopped 
on it; this caused the depositor’s account to be overdrawn, and the 
bank, claiming to be a holder for value, brought suit against the 
maker of the check. Judgment on a verdict for defendant was re- 
versed, and Judge Porter, now president judge, writing for the Su- 
perior Court, correctly said, in the course of his opinion, two signifi- 
cant things applicable to the present controversy: (1) that ‘‘The plain- 
tiff made out a prima facie case, by the presentation of the check [in 
suit] with its endorsement and the certificate of protest for non- 
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payment.’’ (2) ‘‘When the plaintiff bank . . . paid checks of 
its depositor, . . . it is fair to presume that this extension of 
credit was based upon the state of [the depositor’s] account, which in- 
eluded the very check . . . in question; . . . [hence] plain- 
tiff bank clearly had a lien upon [that] check for the amount thus 
advaneed.’’ See, also, Lightfoot v. Bunnel, 76 Pa. Super. Ct. 468, 472, 
473. Both of the above-cited Superior Court cases follow the prin- 
ciple indicated by this court in First Nat. Bank v. Gregg, 79 Pa. 384, 
386. Applying to the present case the principles underlying these 
judicial utterances, it is fair to assume that if the check for $20,502 
had not been deposited in Lamson’s account at noon on November 20, 
1925, plaintiff—which had until 2 o’clock on that day to honor or to 
refuse to honor checks coming to it through the clearing house—would 
not have paid its depositor’s checks as it did. We have, however, more 
to go upon than this fair assumption; as already pointed out, there 
was specific evidence for the jury as to the method pursued by plain- 
tiff bank in paying checks coming to it in batches from other banks, 
or from the clearing house, and as to the hour of the day, on Novem- 
ber 20, 1925, when Lamson’s checks were in fact honored. Then, again, 
it was for defendants to show that plaintiff was a mere agent for col- 
lection, and not in fact a holder for value, of the check in suit (see 
Parrish v. Mutual Trust Co., 282 Pa. 152, 156, 127 A. 460); of this 
they lacked specific proof, and the finding on the general proofs was 
against them. The court below did not, however, stand on legal pre- 
sumptions, or on rules as to the burden of proof; under correct and 
careful instruction on the law, it submitted to the triers of the facts 
all the evidence in the case and the inferences to be drawn therefrom. 
The jury was particularly told: ‘‘The question for you to determine 
is . . . as to whether or not the plaintiff honored any or all of 
the checks [drawn on Lamson’s account, that is, any of the amount 
totaling $117,707.90], upon the faith and eredit of the defendants’ 
check in the amount of $20,502. . . . In that connection you have 
to consider and determine from the evidence which you have heard, 
[particularly] as to the time when that check was deposited, whether 
or not plaintiff extended credit on the faith thereof, that is, whether 
the checks which were cashed for Lamson were [cashed] after that 
check had been received. . . . If you find that the plaintiff bank 
did so, then your verdict should be for plaintiff; if, on the other hand, 
you find that it did not give credit or make advances upon the faith 
of defendants’ check, then your verdict should be for the defendants.”’ 
The jury found for plaintiff, and judgment was properly entered on 
the verdict. 
The judgment is affirmed. 
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CORPORATION NOT LIABLE ON CHECK GIVEN 
BY PRESIDENT FOR PERSONAL DEBT 


Smoltz v. North Waterloo Meat Co., Supreme Court of Iowa, 224 
N. W. Rep. 536 


A cheek signed in the name of a corporation and delivered by 
the president of the corporation in payment of interest on his in- 
dividual note is not based upon a sufficient consideration and the 
corporation is not liable on it. 


Action by Emma Smoltz upon a check for $245, dated August 22, 


1923, purporting to be payable to plaintiff, or order, and to be drawn 
by ‘‘North Waterloo Meat Co., Ine., by N. Sulentic.’’ Defense: Sworn 
denial of execution; plea of want of consideration; fraud. Trial to 
jury. Verdict for plaintiff. Defendant appeals. Reversed. 

Clark & Clark and MeCoy & Beecher, all of Waterloo, for ap- 
pellant. 


MORLING, J.—Defendant is a corporation. Plaintiff claims that 
the consideration for the check sued upon is interest upon a loan of 
$4,000 made by her June 18, 1920. She says she loaned this money 
to North Waterloo Meat Co. Defendant says the money was borrowed 
by Pete Sulentiec personally. No note was given at the time, but one 
was given later, not by defendant, but by Pete Sulentic and Nick 
Sulentic. The North Waterloo Meat Co. is an Iowa corporation lo- 
cated at Waterloo. When it was organized, and what its purpose, busi- 
ness and powers are do not appear. At the time of the alleged loan, 
plaintiff and her husband, Joe Smoltz, were living in Akron, Ohio. 
Plaintiff says: ‘‘I loaned money to the North Waterloo Meat Co.’’— 
$4,000. She also says: 

‘“My husband loaned the North Waterloo Meat Co. $4,000 on June 
18, 1920. . . . We came to Waterloo after June 18, 1920. We 
loaned the money to the Sulenties in Akron, Ohio, in 1920. Just Pete 
was over there. Pete gave us a receipt for the money. I cannot read. 

The $4,000 note was signed by Pete and Nick and it was made 
payable to Joe. . . . It was not signed by the North Waterloo 
a Company. The note did not bear interest. It was due for 90 
days. ' 
“Q, He (Pete) told you what he was going to do with the money ? 
A. North Waterloo Meat Co. 

‘*Q. Did he tell you why he wanted the money? A. He told us 
the first thing, Joe say he don’t want to give money right along and 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 288. 
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he say, Joe, if you don’t help me out I am done with my business. 
I bought Pinkertons’ and I owe so much.”’ 


The evidence is that the Pinkertons’ store was sold (inferentially 
to the Sulenties) in 1921. Nick Sulentic testifies that he was presi- 
dent and Pete Sulentic was secretary and treasurer of the North 
Waterloo Meat Co. When or how long they had been such officers, 
what their authority was, and by whom and how the business was 
conducted, except that Nick says that he ‘‘had charge of both stores,”’ 
are matters upon which the record is wholly silent. There is no evi- 
dence of what was done with this money, except the testimony of the 
two Sulenties, which is that the defendant did not borrow or obtain 
the money, but that it was borrowed and used by Pete Sulentic in his 
personal affairs, that the note was not made out until a year after the 
money was borrowed, and that Nick signed it as surety for Pete. 
Plaintiff’s testimony is that, after the note had been partly paid, there 
were two items of interest due upon it, one for $194 and another for 
$53; that on August 17, 1923, she taiked with Pete; that he gave her 
$1,000 and the $245 check sued on. She says that Pete did not figure 
up the interest. He took her word. She did not see Pete write out 
the check. The check is dated August 22, 1923, and plaintiff says 
that Pete ‘‘made it payable on the 22d because he said that he might 
not be home.’’ She also says that Nick told her ‘‘he took it (the 
check) from the desk and handed it to me. The first thing when I 
went in the office he said he was going to pay the interest first and 
asked me how much it was and I told him $247 and he said, ‘Here, I 
got a check for $245.’ He didn’t stop to write it. When I went in 
the office he already had the check made out for $245. He said he 
made the check due on the 22d. . . . (At another time) I told 
them if they would pay the January, February, Mareh and April 
checks of $100 each at once that I would give them back the $245 
check.’’ 

The check sued on was not presented to the bank until 1924. The 
bank officers apparently were suspicious of it and declined to pay it. 
Defendant’s evidence is that, when Pete gave a check to plaintiff or 
her husband it was charged to Pete; that neither Nick nor defendant 
borrowed any money from plaintiff or her husband; that in July, 1922, 
Joe Smoltz, plaintiff’s husband, was working for Nick, apparently in 
another enterprise later incorporated, and was sent by Nick to Betten- 
dorf to get a casting; that Nick gave Joe cash for expenses and gave 
him a blank check of the defendant to pay for the casting, Nick not 
knowing what it would cost; that Joe went, and, when he returned, 
reported that he could not get the casting; that Nick asked for the 
check, and Joe said he had torn it up. The stub book corroborates 
this testimony. Defendant’s evidence is that the cheek was blank 
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when given to Joe except the signature, and that the payee’s name 
and amount are filled out in Joe Smoltz’s handwriting. It appears 
that Joe Smoltz had been in the Minnesota penitentiary, had been 
helped out by the Sulenties; that he had been subpoenaed as a witness 
in this case in December before the trial of this case, which commenced 
in February. Plaintiff says: ‘‘Joe (her husband) left last Saturday. 
He left about eight o’clock. He went to look for work. I cannot tell 
exactly where he went to look for work. . . . He was home all 
winter long until last Saturday. He was waiting for this case. I 
wasn’t sure last Saturday that we were going to have this case to- 
day. . . . I don’t know when he is coming back and I don’t know 
’ The foregoing indicates sufficiently for present purposes 
the evidence though there is much more of it. 

It appears from all the evidence that the money was loaned at 
Akron, Ohio. It was delivered to Pete Sulentic. Apparently plain- 
tiff had no previous acquaintance with the Sulentics. Anyhow she 
had not been to Iowa at the time. Pete’s receipt was taken at the time 
of the loan. The note, which was not taken until the next year, did 
not have the defendant’s name affixed to it. It was signed in the in- 
dividual names of the Sulenties. Plaintiff’s testimony at one place 
that she loaned the money to the North Waterloo Meat Co. and an- 
other place that her husband loaned it to the North Waterloo Meat Co., 
particularly in view of the rest of her evidence, that it was the hus- 
band that made the loan, that. it was to Pete Sulentic and in a distant 
state is the merest conclusion, and unsustained by the facts to which 
she herself testifies, and of no evidentiary value. On the issues, which 
include sworn denial, the burden of proof that the check was executed 
by the corporation is upon the plaintiff. If it is assumed that Nick 
Sulentic was president of the corporation at the time the check was 
signed there is an utter absence of evidence that he had any authority 
either to borrow money or to pay interest on the money which had 
been borrowed and for payment of which Nick was personally surety. 
There is a total lack of competent evidence that the money was bor- 
rowed for the defendant, or that the defendant got it or any benefit 
from it. Nick, as the president of defendant, had no implied power to 
borrow the money, or to give the check for interest on Pete’s debt. 
Ney v. Eastern Telephone Co., 162 Iowa, 525, 144 N. W. 383; Central 
Trust Co. v. Estes (Iowa) 218 N. W. 480, 14 A. C. J. 93, 449. See Ida 
County Savings Bank v. Johnson, 156 Iowa, 234, 1386 N. W. 255. The 
evidence does not sustain finding that the loan was made to defendant. 
The check was without consideration. Nick Sulentie had no authority 
to give it for the purpose claimed. Verdict in accordance with de- 
fendant’s motion should have been directed in its favor. 

Reversed. 


where he is.’ 
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LOANS TO PARTNERSHIP OF WHICH BANK 
OFFICERS ARE MEMBERS 


State v. Pielsticker, Supreme Court of Nebraska, 225 N. W. Rep. 51 


A Nebraska statute ((§ 8012 Comp. St. 1922, as amended 1925) 
prohibits the making of a loan by a bank to an officer or, without 
the consent of the board of directors, to a director or to a corpora- 
tion in which an officer of the bank is an officer. It is held that 
this statute does not prohibit the making of a loan by a bank in 
good faith to a partnership in which officers and directors of the 
bank are members. 


Prosecution by the state against Frank C. Pielsticker and another. 
Defendants’ motion for a directed verdict was granted, and the state 
brings error. Exceptions overruled. 

Geo. N. Gibbs, Halligan, Beatty & Halligan, and C. 8. Beck, all of 
North Platte, for the state. 

Bernard MeNeny, of Red Cloud, and Jas. T. Keefe, and Beeler, 
Crosby & Baskins, all of North Platte, for defendants in error. 


DAY, J.—The county attorney of Lincoln County has presented to 
this court a bill of exceptions, in this a criminal case, for a decision 
upon the points presented therein. Pielsticker was the president and 
director and Scott a director of the Maxwell State Bank. A partner- 
ship consisting of defendants and James C. Moore, doing business 
under the name of North Platte Feeding Co., hereafter called the 
partnership, on September 27, 1925, borrowed $2,000 from the bank, 
and subsequently on April 30, 1926, borrowed an additional $3,000. 
No approval of the board of directors of said bank was secured for 
the making of said loans. This borrowing of money by the partnership 
was charged to be in violation of section 8012, Comp. St. 1922, as 
amended by section 11, ¢. 30, Laws 1925, which, as far as applicable, 
reads as follows: 


‘No officer other than a director, who is not an officer, and no em- 
ployee of any corporation transacting a banking business, under this 
article shall be permitted to borrow any of the funds of the bank, di- 
rectly or indirectly, and no director of a bank, nor a corporation in 
which an officer of a bank is an officer, shall be permitted to borrow 
any of the funds of the bank without first having secured the approval 
of the board of directors at a meeting thereof, the record of which 
shall be made and kept as part of the records of said bank.’’ 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 632. 
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In November, 1928, the cause was tried, and upon the conclusion 
of the state’s evidence the trial court sustained defendant’s motion 
for an instructed verdict and instructed the jury to return a verdict 
finding defendants not guilty, which was done. 

The learned trial judge took the view that a partnership was a 
distinet legal entity. There has been considerable conflict of authority 
as to whether or not a partnership is a legal entity, separate and dis- 
tinct from the individuals who compose it. The common law did not 
recognize a partnership as an entity. However, ‘‘the theory that a 
partnership is a legal entity distinct from and independent of the 
persons composing it has been repeatedly affirmed.’’ 20 R. C. L. § 6, 
p. 804. Our own court held in Clay, Robinson & Co. v. Douglas 
County, 88 Neb. 363, 129 N. W. 548, L. R. A. 1915C, 922, Ann. Cas. 
1912B, 756: ‘‘A partnership is an entity distinct and separate from 
that of its members, and is recognized in law as a person.’’ It has 
been held by some courts that a partnership is not a legal being dis- 
tinet from the members who compose it, but there is a general tend- 
ency today to complete the recognition of a partnership as a body 
of itself with its own means appointed to its own debts. 30 Cye. 423; 
Fitzgerald v. Grimmell, 64 Iowa, 261, 20 N. W. 179. This state has 


held the entity theory of partnerships in a number of cases. Richards 
v. Leveille, 44 Neb. 38, 62 N. W. 304; Roop v. Herron, 15 Neb. 73, 
17 N. W. 353. 


This court is committed to. the doctrine that a partnership is a 
legal entity by a long line of cases. This has been held particularly 
in cases involving the marshaling of assets. However, the partnership 
relation is such that the separate property of a partner cannot be 
subjected to the payment of partnership debts until the property of 
the firm is exhausted. Leach v. Milburn Wagon Co., 14 Neb. 106, 15 
N. W. 232. Firm property must also be subjected to the payment of 
the firm debts before it can be applied to the debts of the individual 
members of the firm. Roop v. Herron, 15 Neb. 73, 17 N. W. 353; 
Steele v. Kearney Nat. Bank, 47 Neb. 724, 66 N. W. 841. The partners 
are personally, jointly and severally responsible for partnership lia- 
bilities. But the benefits and liabilities of a partner arise from and 
are the result of the partnership relation. Therefore in this state a 
partnership is an entity, distinct and apart from the members com- 
posing it, for the purpose for which the partnership exists. First Nat. 
Bank v. Sloman, 42 Neb. 350, 60 N. W. 589, 47 Am. St. Rep. 707. 

Where officers and directors of a state bank form a partnership, 
which partnership borrows money from the bank, without first securing 
the approval and consent of the board of directors of the bank, does 
such borrowing constitute a borrowing by the officers and directors 
of said bank within the provisions of section 8012, Comp. St. 1922, as 
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amended by section 11, ec. 30, Laws 1925? In brief, we must de- 
termine whether or not the borrowing by the partnership is the direct 
borrowing of the individual members. The cases cited by the county 
attorney, viz., Nebraska Railway Co. v. Lett, 8 Neb. 251; Stone v. 
Neeley, 42 Neb. 567, 60 N. W. 965; Ruth v. Lowry, 10 Neb. 260, 4 
N. W. 977; First Nat. Bank v. Sloman, 42 Neb. 350, 60 N. W. 589, 
47 Am. St. Rep. 707, go no further than to hold that a member of a 
partnership is personally responsible for the partnership contracts, and 
that is the only principle of law decided in any of the above cases. 
Furthermore, in order to hold partner A liable for the acts of partner 
B, there must be an averment and proof of partnership. It is also 
necessary, in order to maintain an action for the partnership liability 
against an individual member, that the petition allege, and it must be 
proved, if denied, that partnership property is insufficient to satisfy 
judgments. Ruth v. Lowry, 10 Neb. 260, 4 N. W. 977. 

The state relies upon People v. Knapp, 206 N. Y. 373, 99 N. E. 
841, Ann. Cas. 1914B, 2438, as authority for the proposition that the 
borrowing by the partnership, of which defendants were members, was 
the borrowing of the defendants. The New York law prohibited a 
certain indebtedness, and provided that no person nor firm should 
incur a liability, to the bank in excess of a certain amount. By the 
borrowing of the partnership in that case, an indebtedness in excess 
of the amount provided by law was created, a thing clearly and posi- 
tively prohibited by the statute. The court further based its decision 
upon the fact that in New York a partnership was not considered a 
legal entity, separate and distinct from the members thereof. 

We find no authority which sustains the proposition that a borrow- 
ing of a partnership is the borrowing of the individual members 
thereof, within the meaning of the criminal statute. One partner 
cannot be held for a crime committed by another partner, unless he 
personally participates in the act. Levin v. United States (C. C. A.) 
5 F. (2d) 598. 

The trial judge held in this case that the information in fact 
charged an indirect borrowing by the defendants from the bank. The 
information in substance charged that the defendants borrowed from 
the bank through the partnership. Is the borrowing by the partner- 
ship an indirect borrowing prohibited by the statute? 

‘‘Indirectly’’ signifies the doing by an obscure circuitous method 
something which is prohibited from being done directly, and includes 
all methods of doing the thing prohibited except the direct one. 
Farmers’ State Bank v. Mincher (Tex. Civ. App.) 267 S. W. 996. 
There is no question but if the defendants in this case had used this 
partnership as a subterfuge for the purpose of borrowing money from 
the bank in reality for themselves, such an act would constitute an 
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indirect borrowing. The trial judge well said in his memo: ‘‘If the 
word ‘indirectly’ as used in the statute under consideration is confined 
to include only those acts by which the officer of the bank uses some 
other person, firm or corporation as a subterfuge or a blind to make 
a loan in reality to himself, then it is given not only its ordinary and 
plain meaning, but also a definite and certain meaning which would 
be readily understood by any layman reading the statute.’’ 

The money borrowed from the bank by the partnership in this case 
was used by it in the usual course of business. The partnership was 
not used as a blind or subterfuge by the defendants to borrow money 
from the bank for their own personal use. The thing done is mala 
prohibita and until the act was passed it was perfectly proper and 
legal for the officers and directors of a bank to borrow from it. It 
was an act passed to correct abuses and to promote sound banking. 

We are of the opinion that the acts of the defendants in this case 
are as dangerous to sound banking as those expressly prohibited. 
Probably this case demonstrates the wisdom of such a_ prohibition. 
However, no act is criminal unless the legislature has in express terms 
made it so and no person can be punished for an act or omission which 
is not made penal by the plain import of the written law. State v. 
De Wolfe, 67 Neb. 321, 93 N. W. 746. It will be noted that the statute 


prohibits the borrowing from a bank by a corporation in which an 
officer of the bank is an officer. But the act does not prohibit the 
borrowing by a partnership, the individual members of which are 
officers of the bank. In order to hold the defendants in this case liable 
criminally, it would be necessary for the court to add the following 
words to the statute, ‘‘and no partnership in which an officer of a 


bank is a member,’’ after the prohibition relative to corporations in 


which an officer of the bank is an officer. If as a matter of public 
policy in the interest of sound banking these words should be added 
to the statute, it is the province of the legislature rather than the 
courts to add them. 

Another reason occurs to us which forees us to reject the in- 
terpretation desired by the county attorney. Section 8013, Comp. St. 
1922, as amended by section 45, ¢c. 191, Laws 1923, which also deals 
with loans made by banks, uses the words, ‘‘corporation,’’ ‘‘firm,’’ or 
‘‘individual,’’ thereby indicating by the language of a section of the 
statute immediately following in the Compiled Statutes of 1922, the 
one with which we are concerned in this case, and upon a similar sub- 
ject used the word firm when they intended to refer to partnership. 
It is argued that the court would not approve a sale made by a 
guardian to a partnership of which he was a member. That statute, 
as well as others cited, prohibits the guardian from directly or in- 
directly purchasing the property, or to be interested in the purchase. 
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We do not hold that the partnership could not be used by the officers 
and directors of a bank to borrow money from their own bank. They 
could use the partnership for the purpose of a circuitous method of 
indirectly borrowing from the bank. Whether they did or not is a 
question of fact for the jury to determine from the evidence, con- 
sidered under proper instructions by the court. The real test is to 
whom did the bank loan the money, the partnership, or the individuals 
through the circuitous instrumentality of the partnership. 

We have examined the evidence in this case and find that it was 
not sufficient to sustain a finding by the jury that the defendants bor- 
rowed the funds of the bank indirectly through the partnership. There- 
fore it was not error for the trial court to sustain the defendants’ 
motion and direct the jury to return a verdict of aequittal. The ex- 
ceptions should not be sustained. 

Exceptions overruled. 


FAILURE OF BANK AFTER GIVING DRAFT IN 
SETTLEMENT OF BALANCE 


Farmers’ Bank of Bowling Green v. Cantley, State Commissioner of 
Finance, St. Louis, Mo., Court of Appeals, 16 
S. W. Rep. (2d) 642 


Where a bank gives a draft to another bank in settlement of a 
balance owed by it in a check clearing transaction between the two 
banks and fails before the draft is collected, the bank receiving the 
draft will be entitled to a preference in payment out of the assets 
coming to the hands of the receiver. 


Action by the Farmers’ Bank of Bowling Green against 8. L. 
Cantley, Commissioner of Finance of the state of Missouri, and others, 
to have a demand allowed as a preferential claim. The court allowed 
the claim as an ordinary claim, but denied its preference in payment 
over other claims, and plaintiff appeals. Reversed and remanded, with 
directions. 

Hostetter & Haley, of Bowling Green, for appellant. 

V. 8S. Smith, of Bowling Green, for respondents. 


HAID, P. J.—This was an action instituted in the circuit court to 
have a demand of $863.43 allowed as a preferential claim. The eireuit 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 135. 
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court allowed the claim as an ordinary one, but denied it preference 
in payment over other claims. 

The statement prepared by the plaintiff (appellant) is adopted by 
the appellee as a correct statement, and we also, therefore, adopt it as 
a proper statement of the facts involved. It is as follows: 


‘The Farmers’ Bank, plaintiff and appellant herein, and the Peo- 
ple’s Savings Bank, were both located and doing business in the city 
of Bowling Green in Pike County, Mo. 

‘*At the close of business on Apri! 9, 1928, in a summation of 
cheeks paid by the Farmers’ Bank, which had been drawn on the Peo- 
ple’s Savings Bank, and of cheeks paid by the People’s Savings Bank 
which had been drawn on the Farmers’ Bank, there was a_ balance 
due from the People’s Savings Bank to the Farmers’ Bank of $860.93, 
for which amount the People’s Savings Bank instead of paying cash 
issued its draft directed to the National Bank of Commerce of St. 
Louis, Mo., to the Farmers’ Bank, the plaintiff herein, in settlement of 
such difference. The People’s Savings Bank did not reopen after 
April 9, 1928, but was taken in charge by the finance department of 
the state. 

‘*The correspondent bank in St. Louis refused to pay the draft on 
account of the closing of the People’s Savings Bank, and the said 
draft was protested on April 10, 1928. 

‘‘In the agreed statement of facts it is admitted that the People’s 
Savings Bank had, at the time of the issuance and delivery of said 
draft, an amount to its eredit in the National Bank of Commerce at 
St. Louis more than sufficient to pay the draft for $860.93. 

‘‘Upon a hearing of the cause by the cireuit court of Pike County, 
Mo., (which hearing was had’ on December 6, 1928, and during the 
regular October term, 1928) the court adjudicated that the claim was 
a valid claim against defendants, but denied the preference or priority 
over ordinary claims asked for by the plaintiff. 

‘The cause was tried on an agreed statement of facts as follows: 

‘**Tt is admitted that the People’s Savings Bank and the Farmers’ 
Bank were both operating as banking institutions on the date stated 
in the claim; that on April 9, 1928, the People’s Savings Bank was 
placed in the hands of the state commissioner of finance; that it was 
the practice between the Farmers’ Bank and the People’s Savings Bank 
to clear their checks that each had received on the other daily, giving 
a draft of the bank for the balance due either way; that on April 9, 
1928, there was a balance due the Farmers’ Bank on that settlement 
of $863.43; that the draft of the People’s Savings Bank was issued to 
the Farmers’ Bank on the National Bank of Commerce of St. Louis 
for said amount; that the People’s Savings Bank on said date had 
sufficient of its funds on deposit in said National Bank of Commerce 
available for payment of said draft; before the presentation of the 
draft the People’s Savings Bank was in the hands of the state com- 
missioner of finance, and payment of the draft was refused.’ ”’ 


The defendant contends that this ease is ruled by the decision in 
the case of American Bank of De Soto v. People’s Bank of De Soto 
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(Mo. App.) 255 8S. W. 943, and that, therefore, the judgment of the 
circuit court should be affirmed. This case, however, was the subject 
of consideration by the Supreme Court in the case of Federal Reserve 
Bank vy. Millspaugh, 314 Mo. 1, 282 8S. W. loe. cit. 708, and it was 
held to be distinguishable from the latter in the fact that a reciprocal 
relation existed between the banks involved in the first named case 
and not a relation of principal and agent. 

In the present case, as the statement of facts shows, there was no 
reciprocal relation existing between the People’s Savings Bank and 
the Farmers’ Bank, because it is shown that it was the practice between 
these banks to daily clear the checks that each had received on the 
other, and the one having the smaller amount would give to the other 
a draft for the difference. Neither bank opened an account with the 
other, and therefore neither became a depositor in the bank of the 
other. Each of the banks received checks on the other from its de- 
positors for collection, and each presented such checks to the other 
for payment and not for credit. 

In the case of Bank of Poplar Bluff v. Millspaugh, 313 Mo. 412, 
281 8. W. 733, 47 A. L. R. 754, the court quotes with approval from 
the decision in Federal Reserve Bank of Richmond v. Peters, 1389 Va. 
53, 123 S. E. loe. cit. 382, 42 A. L. R. 742, in which that court de- 
seribes the difference in the method that banks do business with one 
another between the reciprocal accounts method and the remittance 
method, and our Supreme Court then says (page 735 [313 Mo. 418]): 


‘To hold that the relation of principal and agent, when the 
reciprocal accounts course of business does not exist, is changed to 
that of debtor and creditor by collecting an item sent for collection 
and remittance does not appeal to us as sound reason. Neither is it 
sound, in our opinion, to hold that the relation of principal and agent 
is changed to that of debtor and creditor by the mere act of remitting 
by draft instead of sending the cash. Either holding compels the 
sender of the item to become a depositor, a creditor, in the true sense 
of the term, of the collecting bank, whether such is desired or not. 
If an item is sent to an individual for collection and remittance, and 
he collects, but fails to remit, or remits by check or draft, and the 
eheck or draft, for any reason, is not paid, the individual remains 
agent of the sender.”’ 


To the same effect is Federal Reserve Bank v. Millspaugh, 304 Mo. 
1, 282 S. W. 706. 

The only difference between the facts in the present case and the 
two cases decided by the Supreme Court above referred to is that in 
those cases the collection was transmitted by mail to the drawee bank, 
while in the case under consideration the collection was probably pre- 
sented in person by a representative of the plaintiff bank. 

On presentation to the drawee bank, the latter, if the accounts of 
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the drawers of the paper had deposits with it sufficient to pay the 
paper, was obligated to take up the checks by the payment of cash 
therefor and its election to issue a draft instead could in no wise 
change the character of the transaction between it and the other bank. 

The drawee bank took the paper as the agent of the forwarding 
bank, and the proceeds represented by the draft which it issued be- 
came the property of the latter bank, and the latter’s claim thereto 
was superior to all claims against the drawee bank. 

Many other cases are cited by counsel, but we are of the view that 
the decisions of our Supreme Court in the two eases cited are conclu- 
sive under the facts in the present case, and therefore it would be 
useless to undertake a review of the other cases cited by counsel. 

It results that the People’s Savings Bank of Bowling Green held 
the money which it should have paid plaintiff impressed with a trust 
by virtue of the relation existing between it and plaintiff, and that 
the sum passed into the hands of the commissioner of finance still im- 
pressed with the trust, and therefore the judgment or decree of the 
circuit court must be and is reversed and the cause is remanded, with 
directions to allow the claim of the plaintiff as a preferred claim. 


ACTION AGAINST BANK PRESIDENT BASED 
ON REPRESENTATIONS AS TO 
BANK’S SOUNDNESS 


Smith v. Vandiver, Supreme Court of South Carolina, 147 S. E. 
Rep. 645 


The plaintiff alleged that she was a depositor in a bank of which 
the defendant was president, that, hearing rumors that the bank 
was insolvent, she went to the bank to withdraw her money, that 
the defendant assured her that the bank was sound and would not 
close and that she thereupon permitted her deposit to remain. The 
bank subsequently failed. The plaintiff further alleged that the 
defendant knew that the bank was in an unsound condition. Upon 
a demurrer to the complainant the court decided that the com- 
plaint stated the facts sufficiently to make the defendant liable for 
the plaintiff’s loss. 

The demurrer, in effect, set forth that, even if the facts alleged 
were true, the defendant would not be liable. The effect of the 
decision is that, if the plaintiff can, upon a trial on the merits, 
prove the facts alleged, she will be entitled to recover. 


NOTE—PFor similar decisions see Banking Law Journal Digest (Third 
Edition) § 863. 
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Action by Mrs. Jessie Dean Smith against E. P. Vandiver. From 
an order overruling a demurrer to the complaint, defendant appeals. 
Affirmed. 

Allen & Doyle and Watkins & Prince, all of Anderson, for ap- 
pellant. 

Wolke & Miller, of Anderson, for respondent. 


STABLER, J.—This is an action for damages alleged to have been 
suffered by the plaintiff, a depositor of the People’s Bank of Ander- 
son, as the result of fraudulent representations made to her by the 
defendant while president of the bank. 

The defendant demurred to the complaint as follows: ‘‘'That it 
appears upon the face of the complaint that the complaint does not 
state facts sufficient to constitute a cause of action, in that (1) there 
is no allegation therein that the alleged statements of the defendant 
as set out in paragraph 8 of the complaint were untrue when made; 
(2) there is no allegation therein that said statements at the time of 
their alleged utterance were known by the defendant to be untrue, or 
that defendant was culpably ignorant of their truth or falsehood; 
(3) there is no allegation in the complaint of any intent to deceive or 
to defraud, and no fact therein alleged from which said intent can 
reasonably be inferred.’’ 

The court, in an order dated March 13, 1928, overruled the de- 
murrer. From this order the defendant appeals’ and imputes error. 

The sole question presented by the appeal is: Does the complaint, 
for the reasons set forth in the demurrer, fail to state a cause of action 
grounded upon fraud or deceit? 

The rules with respect to pleading the falsity of representations 
and the scienter, in such actions, are well stated in 27 C. J. at page 33: 


‘‘It must be averred in a direct manner, or at least substantially, 
that the representations set out were false; and except where it is 
sought to base liability on representations true when made but false 
when acted upon, it must be averred that the representations were 
false when made.’’ 

‘‘Except in those jurisdictions where a scienter is not an essential 
element of actionable fraud, it is necessary that a scienter be alleged. 
It is not always necessary, however, that knowledge of the falsity of 
the representations be alleged in so many words.’’ 


As to pleading intent, at page 34 it is said: 


‘‘Except in those jurisdictions where an innocent misrepresenta- 
tion may be actionable, a pleading setting up actual fraud must al- 
lege that the representations were made fraudulently: that is, it must 
aver that they were made with intent to deceive, or must allege facts 
from which such intent can be legitimately inferred. But it has been 
held that no particular form of words is necessary. An express aver- 
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ment of the intent is not required, but it is sufficient if the existence 
of the intent can be clearly inferred from the allegations. Thus if 
the declaration or complaint sufficiently avers a scienter and that de- 
fendant intended the representations to be acted upon by plaintiff, 
so that the intent to deceive can be legitimately inferred according to 
rules previously stated, it is sufficient.’’ 


See, also, 12 R. C. L. p. 421. 

In Brookland Bank v. Martin, 105 S. C. 72, 89 S. E. 546, this 
court said: ‘‘A complaint for fraud, like an indictment for crime, 
ought to signalize first the intent, and then the words spoken, and 
the acts done to carry out the intent.’’ 

While the foregoing statement was not necessary to the decision 
of that case, it may be taken as an expression of the court’s view that 
the fraudulent intent must be pleaded. We do not think, however, 
that the intent need be ‘‘signalized’’ by express averment, but it is 
sufficient if it can be legitimately inferred from the allegations of the 
pleading. 

The complaint alleges, and for the purposes of the demurrer its 
allegations are admitted as true, that on July 8, 1919, the People’s 
Bank of Anderson was a solvent banking institution, and that on that 
date the father of plaintiff deposited, on savings account, to her credit 
the sum of $2,000; that in June, 1921, the president of the bank died, 
and soon thereafter the defendant, who had been, for a considerable 
time prior thereto, closely and intimately connected with the executive 
management of the bank, was made president, and in that capacity 
was practically in sole charge of its executive affairs, and was con- 
versant with its financial condition or with such facts as charged him 
with such knowledge at all times during such connection; that shortly 
before the Christmas holidays of 1921, in view of certain rumors being 
circulated, plaintiff went with her mother to the bank and stated to 
the defendant that she had apprehensions as to the bank’s stability 
and that she desired and intended to withdraw her deposit therefrom ; 
That the bank was then open and to all appearances doing business in 
the usual: way; and that there was at that time sufficient cash and 
cash assets in its possession to have paid her the amount of her deposit 
and accrued interest. Paragraph 8 of the complaint is as follows: 
‘“‘That the defendant, E. P. Vandiver, as president of said bank, as- 
sured plaintiff in the presence of her mother as aforesaid, that the 
financial condition of the bank was better and that the bank was 
sounder than it had been for five years and that as long as he was at 
the head of it, its doors would not be closed.’’ 

It is further alleged that the plaintiff, relying upon these assur- 
ances of the defendant, advised him that she would let her deposit 
remain with the bank; that on January 17, 1922, the state bank ex- 
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aminer closed the doors of the bank as an insolvent institution and 
unable to continue business; that thereafter an attempt was made to 
continue it in business, but that on January 5, 1923, by order of the 
court, it was finally closed for liquidation as hopelessly insolvent and 
unable to function; that at the time of the plaintiff’s visit to the bank 
in the winter of 1921, when she advised defendant that she intended 
to withdraw her deposit, he knew of the bank’s unsoundness and its 
imminent danger of collapse; that his representations were the sole 
reason moving and inducing her to let her money remain on deposit, 
that she had no other means of ascertaining the truth or falsity of the 
rumors that the bank was unsound, and that the defendant knew and 
had reason to anticipate that she would govern her action in the mat- 
ter upon his representations as to the condition of the bank; that she 
relied upon his statements; and that she was deceived thereby to her 
loss and damage in the sum of $2,036.52, with interest. 

We think that, tested by the principles announced, the complaint 
states a cause of action. It is sufficiently alleged that the statements 
made by the defendant which induced the plaintiff to leave her de- 
posit in the bank were untrue when made, and that the defendant 
then knew them to be untrue, or in his position, as the chief execu- 
tive officer of the bank, if he was ignorant of their truth or falsity, 
such ignorance was culpable and inexcusable. From these. allegations, 
and the further allegation that the defendant knew that the plaintiff’s 
actions in the matter would be governed by his representations as to 
the bank’s financial condition, fraudulent intent that his assurances 
should be acted upon by the plaintiff may be reasonably inferred. 

The order appealed from is affirmed. 


HOLDER OF CHECKS NOT ENTITLED TO 
PREFERENCE ON FAILURE OF BANK 


Federal Reserve Bank of Richmond v. Fant, Supreme Court of South 
Carolina, 147 S. E. Rep. 653 


Where a collecting bank forwards checks to the bank on which 
they are drawn and the latter issues its draft in payment, but fails 
before the draft can be collected, the collecting bank will not be 
entitled to a preference in payment over other creditors of the 
failed bank. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 135. 
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Action by the Federal Reserve Bank of Richmond against A. S. 
Fant, receiver, and another. Judgment for defendants, and plaintiff 
appeals. Affirmed. 


The order of Judge Townsend directed to be reported was as 
follows: 


‘“This matter coming on to be heard upon a demurrer filed by the 
defendant A. 8. Fant, as receiver of South Carolina Loan & Trust Co.’s 
Bank, on the ground that the complaint does not state facts sufficient 
to constitute a cause of action against the said A. S. Fant, as receiver 
of South Carolina Loan & Trust Co.’s Bank, in that it appears upon 
the face of the complaint that the plaintiff has no cause of action 
whatsoever against said Fant, as receiver of South Carolina Loan & 
Trust Co.’s Bank, the checks which are the basis of the action being 
checks drawn by the South Carolina Loan & Trust Co., and the facts 
as alleged in the complaint constitute no cause of action against the 
said A. 8. Fant, as receiver of the South Carolina Loan & Trust Co.’s 
Bank, and a demurrer likewise having been filed by the defendant, 
A. 8. Fant, as receiver of the South Carolina Loan & Trust Co., the 
Security Corporation, formerly Security Savings Bank, and by the 
Mortgage Loan Co., on the ground that the complaint does not state 
facts sufficient to constitute a cause of action, in that it appears upon 
the face of the complaint that the checks therein mentioned were pre- 
sented to the banks on which they were drawn after the insolvency 
of the South Carolina Loan & Trust Co., and the plaintiff, the Federal 
Reserve Bank of Richmond, as payee of said checks, is a general 
creditor of the said South Carolina Loan & Trust Co., and is entitled 
to only such pro rata share of its assets as other creditors of the said 
South Carolina Loan & Trust Co., and entitled to share in dividends 
thereof with other creditors as and when paid, and after hearing 
argument by counsel for the plaintiff and for the defendants— 

‘‘TIt is ordered that the demurrer of A. S. Fant, as receiver of the 
South Carolina Loan & Trust Co.’s Bank, be sustained and the com- 
plaint as to him dismissed. 

‘‘And inasmuch as it appears that the funds of the South Carolina 
Loan & Trust Co. were in no wise increased by the transactions set 
out in the complaint and the only result thereof was to substitute one 
creditor for another; nothing was added to the assets of the bank and 
nothing passed to the receiver, it is clear under the decisions of our 
Supreme Court that the plaintiff is not entitled to be preferred over 
the other ereditors of the bank and 

‘It is therefore ordered that the demurrer of the receiver of the 
South Carolina Loan & Trust Co. and the Mortgage Loan Co. be sus- 
tained and the complaint dismissed without prejudice however to any 
right the plaintiff may have to prove his claim as he may be advised.’’ 


Middleton & Middleton, of Charleston, for appellant. 

Julian Mitchell, Ernest L. Visanska, and Hagood, Rivers & Young, 
all of Charleston, for respondents. 

WATTS, C. J.—On December 13, 1926, the Federal Reserve Bank 
of Richmond sent to the South Carolina Loan & Trust Co. a letter con- 
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taining checks drawn upon the latter bank and likewise.a letter con- 
taining checks drawn upon the South Carolina Loan & Trust Co.’s 
Bank (a subsidiary bank of the South Carolina Loan & Trust Co.). 
These letters were received on December 15th and the amounts of the 
checks were charged to the accounts of the various drawers on that 
day in both banks, and in settlement thereof the South Carolina Loan 
& Trust Co. sent its three checks drawn on banks in Richmond, Balti- 
more and New York to the order of the Federal Reserve Bank. 

All of these three checks were refused payment for the reason that 
before they were presented for payment the South Carolina Loan & 
Trust Co., the drawer of the checks, had closed its doors and ceased 
transacting business. 

Thereafter the Federal Reserve Bank filed its complaint against 
A. S. Fant as receiver of the South Carolina Loan & Trust Co., Secur- 
ity Savings Bank, and South Carolina Loan & Trust Co.’s Bank, and 
also against the Mortgage Loan Co., alleging the facts above stated, 
and further alleging that because of these facts it was entitled to pay- 
ment in full, or in the alternative to have its claim arising from the 
checks drawn on the South Carolina Loan & Trust Co.’s Bank estab- 
lished as a claim against the assets of that bank so as to.receive the 
dividend payable to depositors in the South Carolina Loan & Trust 
Co.’s Bank for checks that were drawn on it. 

By stipulation of counsel the Federal Reserve Bank has received 
payment of the dividend of 25 per cent. from the assets of the South 
Carolina Loan & Trust Co. upon its entire claim, and there is no 
dispute as to its right to prove its claim against tlie South Carolina 
Loan & Trust Co., as an unsecured ereditor. 

To this complaint a demurrer was interposed by Fant as receiver 
of the South Carolina Loan & Trust Co. and by the Mortgage Loan 
Co., which raises the question of law arising on the face of the com- 
plaint that the Federal Reserve Bank is not entitled to preference, 
but to share only as other creditors in the assets of the South Carolina 
Loan & Trust Co. 

The demurrer of Fant, receiver of the South Carolina Loan & 
Trust Co.’s Bank, raised the question that there was no cause of action 
against that bank arising on the three checks drawn by the South 
Carolina Loan & Trust Co. in payment of the checks sent by the 
Federal Reserve Bank, both those which had been drawn on South 
Carolina Loan & Trust Co. and also those drawn on South Carolina 
Loan & Trust Co.’s Bank, and that any claim arising thereon was a 
claim against the South Carolina Loan & Trust Co., the drawer of 
said checks. 

The exceptions are overruled, and Judge Townsend’s order will be 
reported; he was right under Citizens’ Bank v. Bradley, State Bank 
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Examiner, 136 S. C. 511, 134 S. E. 510; Peurifoy v. First National 
Bank of Batesburg, 141 8. C. 370, 1389 S. E. 793; Manuel v. Bradley, 
140 S. C. 321, 188 S. E. 815. 


Judgment affirmed. 


BANK NOT LIABLE FOR CHECK PAID TO 
IMPOSTOR 


Moore v. Moultrie Banking Co., Court of Appeals of Georgia, 148 S. E. 
Rep. 311 


An impostor wrote to the plaintiff under the name of a former 
client of the plaintiff’s requesting that a check be sent to her. The 
plaintiff, believing that the letter came from his former client, drew 
a check on the defendant bank payable to her order and forwarded 
it. The check was collected by the impostor. It was held that the 
defendant bank was not liable for the amount, since it was paid to 
the person to whom the plaintiff delivered the check and who he in- 
tended to collect it. 


Action by L. L. Moore, for the use, ete., against the Moultrie Bank- 
ing Co. Judgment for defendant, and plaintiff brings error. Reversed. 


L. L. Moore, of Moultrie, and Lawton & Cunningham, of Savannah, 
for plaintiff in error. 


W. G. Martin, of Moultrie, for defendant in error. 


BROYLES, C. J—‘‘Where one deposits money in a bank on gen- 
eral deposit, the bank immediately becomes the debtor of the depositor 
for the money deposited, and undertakes, impliedly, to pay that money 
either to the depositor or to some person to whom he directs it paid, 
and in order to discharge itself from this liability to the depositor, 
the bank must pay the money to the depositor or as directed by him. 
The liability cannot be discharged in any other way.’’ Altanta Na- 
tional Bank v. Burke, 81 Ga. 597, 600, 7 S. E. 738, 739 (2 L. R. A. 96). 

(a) ‘‘The bank in such case cannot avoid liability by showing 
that it paid out the money in good faith, and believed that the person 
presenting the check was authorized by the depositor to sign it and 
draw out the money, ,when in fact he had not been so authorized.”’ 
Darien Bank v. Clifton, 156 Ga. 65 (1), 118 S. E. 641. 


NOTE— For similar decisions see Banking Law Journal Digest (Third 
Edition) § 453. 
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The above-stated general rule is subject to the following exception: 
Where a bank has paid money on a check to the person to whom the 
drawer (the depositor) delivered the check with the intention that such 
person should receive the money, the bank is not liable for making the 
payment although the person who procured the check perpetrated a 
fraud upon the drawer in obtaining it. 7 Corpus Juris, § 400, p. 
678, and cases cited. 

The controlling facts of the instant case, as disclosed by the un- 
disputed evidence on the trial, are that the drawer of the check in 
question made it payable to the order of a woman whom he personally 
knew, an old acquaintance and a former client (the drawer being a 
lawyer), and that, although he mailed the check to an impostress, who 
by correspondence had fraudulently led him to believe that she was 
his old acquaintance, he mailed it with the intention that the money 
should be paid to the woman of whom he had a mental picture when 
he wrote and mailed the check, to wit, his old acquaintance and 
former client. 

It follows that the case comes within the general rule and that the 
bank was liable to its depositor (the drawer of the check) for paying 
the money to the impostress. 

The cases falling within the exception to the rule, cited in the brief 
of counsel for the bank, are distinguished by their particular facts 
from this case. 

The court erred in directing a verdict for the defendant bank. 

Judgment reversed. 


TRADE ACCEPTANCE ARISING OUT OF 
“PURCHASE OF GOODS” NEGOTIABLE 


Arrington v. Mercantile Protective Bureau, Inc., Court of Civil Ap- 
peals of Texas (Waco), 15 S. W. Rep. (2d) 663 


The negotiability of a trade acceptance is not destroyed by a 
provision that ‘‘obligation of the acceptor hereof arises out of the 
purchase of goods from the drawee.’’ 


NOTE: The decisions of the different districts of the Texas 
Court of Civil Appeals seem to be in conflict on this question. In 
this decision the Tenth District (Waco) holds that the clause in 
question does not affect negotiability. The same conclusion has 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1275. 
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been reached in the Fifth District (Dallas). In the Third District 
(Austin), however, it has been held that a trade acceptance con- 
taining such a clause is not negotiable. Apparently this conflict 
will continue until it is settled by a decision of the Texas Supreme 
Court or the Commission of Appeals. (See February, 1929, Bank- 
ing Law Journal, page 92.) 


Action by the Mercantile Protective Bureau, Inc., against O. P. 
Arrington. Judgment for plaintiff, and defendant appeals. Affirmed. 


W. W. Mason, of Mexia, for appellant. 
B. L. Bradley, of Groesbeck, for appellee. 


BARCUS, J.—Appellee instituted this suit to recover on two bills 
of exchange or trade acceptances for $375 each, given by appellant 
and payable to the Farmers’ & Ranchers’ Stock Salt Co., Inc., or 
order, each dated May 12, 1927, and due 60 and 90 days, respectively, 
after date. Appellee alleged that for a valuable consideration before 
maturity it purchased said bills of exchange or trade acceptances from 
the Farmers’ & Ranchers’ Stock Salt Co. The cause was tried to the 
court, and resulted in judgment being entered for appellee for the 
amount sued for. The trial court filed findings of fact and conclusions 
of law. There is no statement of facts in the record. The trial court 
found that appellee was a holder in good faith without any notice of 
defects in title of each of said bills of exchange, and without any 
knowledge of any defenses that appellant had against same. The bills 
of exchange each contained the statement: ‘‘The obligation of the 
acceptor hereof arises out of the purchase of goods from the drawee.’’ 


Appellant contends that the above statement, being embraced in 
the bills of exchange or trade acceptances, thereby made them on their 
face nonnegotiable. This identical question was before the Court of 
Civil Appeals at Dallas in the case of American Exchange National 
Bank v. Steeley, 10 S. W. (2d) 1038, and it was there held that the 
above-quoted statement embraced in a trade acceptance or bill of 
exchange does not destroy its negotiability. The Supreme Court re- 
fused a writ of error in said case. We therefore overrule appellant’s 
contention that the instruments were not negotiable. 

Appellant further contends that, at the time appellee purchased 
the second of said trade acceptances, the first one had been dishonored, 
and by reason thereof appellee was put on notice that the considera- 
tion given therefor had failed. We overrule this contention. The 
trial court’s findings of fact are to the effect that appellee did not have 
any notice of any defects in the title to, nor the defenses claimed by ap- 
pellant against, or of want or failure of consideration in, either of said 
bills of exchange or trade acceptances at the time it purchased same. 
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There is nothing in the instruments sued on to show that the two were 
in any way connected or that they grew out of the same transaction. 
C. H. Mountjoy Parts Co. v. San Antonio Nat. Bank (Tex. Civ. App.) 
12 S. W. (2d) 609. Since there is no statement of facts in the record, 
we are bound by the findings of fact filed by the trial court. 

Appellant’s assignments of error are all overruled, and the judg- 
ment of the trial court is affirmed. 


COUNTY TREASURER’S DEPOSIT NOT 
ENTITLED TO PREFERENCE 


Campion v. Big Stone County Bank, Supreme Court of Minnesota, 
224 N. W. Rep. 258 


A deposit by a village treasurer in the name of the village in 
an account entitled ‘‘Street and Well Fund’’ is not entitled to a 
preference in payment over other depositors upon the failure of 
the bank. 


Action by Mary G. Campion against the Village of Graceville, 
A. J. Veigel, Commissioner of banks, Big Stone County Bank and 
others. Judgment for plaintiff, and the last two named defendants 
and others appeal. Reversed. 

D. F. Nordstrom, of St. Paul, and Carl J. Eastvold, of Ortonville, 
for appellants. 

F. L. Cliff and E. V. Cliff, both of Ortonville, for respondent. 


DIBELL, J.—The Big Stone County Bank is in liquidation. The 
defendant A. J. Veigel, commissioner of banks, is in charge. The 
plaintiff is treasurer of the village of Graceville. She brings this 
action to have a claim of the village for $2,088.30 against the bank ad- 
judged a preferred claim against the assets of the bank. There was 
judgment for the plaintiff, and the defendant Veigel and others appeal. 

In June, 1926, the village of Graceville sold $16,000 in bonds for 
the purpose of obtaining funds with which to construct a well for 
village purposes and for the improvement of certain streets. The 
funds received from the bonds were deposited by direction of the 
council of the village with the Big Stone County Bank in an account 
designated ‘‘Village of Graceville (Street and Well Fund).’’ The 
village instructed the bank that no part of the fund was to be used 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 132. 
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except for the purposes designated and none of it was. On December 
14, 1926, the Big Stone County Bank was insolvent, and the defendant 
Veigel took possession of its assets for purpose of liquidation. 

The village entered into a contract with the McCarthy Well Co. 
for the construction of the well, and on December 14, 1926, there was 
owing the company $2,156.75, and there was in the fund $2,088.30. 
About $9,000 of the fund was used for street purposes. Veigel re- 
ceived from the bank an amount in excess of the amount of the fund 
remaining on deposit. The plaintiff, as treasurer, was given judgment 
for $2,088.30 and interest, and it was made a preferred claim. The 
question is whether this fund is a special deposit so that the village 
can have it in preference to the rights of other depositors. 

We do not find in the facts stated a special deposit which gives 
the village a preference over other creditors. The village had, besides, 
a general fund and a sewer fund in the bank. The plaintiff was as- 
sistant cashier. Withdrawals were made from the account as occasion 
required for the construction of the well and for street improvements. 
The bank did nothing wrong. There was no misapplication of the 
fund. ‘There was no fiduciary or trust relation. The fund was a 
deposit. It was not a bailment. The relation of debtor and creditor 
existed. The bank had no special duty except to restrict its payments 
from the $16,000 fund to the specific purposes for which it was 
created. Its duty was to pay on checks issued by the treasurer. Its 
duties did not make it a bailee instead of a debtor. No case directly 
in point is cited. In Hjelle v. Veigel, 169 Minn. 173, 210 N. W. 891, 
is a good discussion and citation of cases. And see 7 C. J. pp. 628- 
633, §§ 303-307; 3 R. C. L. pp. 516-522, §§ 145-150; note, 39 A. L. R. 
930; Am. Dig. Banks and Banking, § 80 (6), § 153. By accepting the 
deposit with instructions that it was not to be used for a purpose 
different from that indicated, a bank might make itself liable for a 
diversion or misapplication; but it would not make the deposit some- 
thing in the nature of a bailment or anything other than a debt. 

Judgment reversed. 


WHERE CHECK FORGERY PAYS PART OF PRO- 
CEEDS TO DEPOSITOR’S CREDITORS 


S. Yanowe & Co., Inc., v. American Exchange Irving Trust Co., New 
York Supreme Court, Appellate Division, 234 N. Y. S. 603 


In an action by a depositor against his bank for amounts paid 
by the bank on checks drawn by the depositor, but on which the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 429. 
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payees’ signatures were forged, it was shown that the forger paid 
a part of the proceeds to the payees, who were creditors of the de- 
positor. It was held that the bank was entitled to credit for the 
amount so paid and was liable for the balance only. 


Separate actions by S. Yanowe & Co., Inc., against the American 
Exchange Irving Trust Co., impleaded, etc.; and by plaintiff named 
against defendant named impleaded with the Terminal Trust Co. 
- From an order of the Supreme Court, New York County, granting 
plaintiff’s motion for summary judgment against defendant named in 
first action and from judgment entered thereon, defendant named 
appeals; and from an order or said court granting cross-action of de- 
fendant named for summary judgment against defendant Terminal 
Trust Co., and from the judgment entered thereon, defendant Ter- 
minal Trust Co. appeals. Orders and judgments modified as directed 
in opinion, and as modified affirmed. 


Robert H. Woody, of New York City (Everett F. Warrington, of 
New York City, of counsel), for appellants. 


Fox, Weller & Wintner, of New York City (Hugo Wintner, of 
New York City, of counsel; Robert P. Schur, of New York City, on 
the brief), for respondent. 


PROSKAUER, J.—Plaintiff sues in conversion on eleven causes 
of action. In each one it alleges that the defendant American Ex- 
change Irving Trust Co., with which it had an account, converted 
moneys by the payment of plaintiff’s funds to the payee of a specific 
check upon a forged indorsement. The defendants appeal from orders 
granting motions for summary judgment for the full amount sued for. 

The orders appealed from were properly made, except in so far as 
they relate to the second, fifth and eleventh causes of action. As to 
these causes of action I think a severance should be ordered and a 
trial had. The confessed forger, in an affidavit submitted on behalf 
of the defendants, states that he paid to the payee of the check in- 
volved in the second cause of action the entire proceeds of that check, 
$142.30; that he similarly paid to the payee the entire proceeds of 
the check involved in the eleventh cause of action; and that out of 
the proceeds of the check involved in the fifth cause of action he paid 
$500 to the payee named in that check. The defendant American Ex- 
change Irving Trust Co. is equitably entitled to claim credit for these 
payments. Shipman v. Bank of the State of New York, 126 N. Y. 318, 
27 N. E. 371, 12 L. R. A. 791, 22 Am. St. Rep. 821, relied on by the 
respondent, is not an authority to the contrary. There the forger had 
been guilty of many collateral frauds; he had made some payments 
from the proceeds of these frauds to creditors of the plaintiffs; but, in 
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the language of O’Brien, J.: ‘‘It was not shown by what funds or in 
what'manner Bedell made good to the payees the amount of the checks 
intended for them. None of the money paid by him was traced to 
the defendant.’’ For that reason it was held that the defending bank 
could not demand the application of these payments against that 
portion of the plaintiffs’ loss for which it was responsible. The aver- 
ment in the case at bar, however, is that the identical money received 
by the forger from the bank was turned over to the payee. The plain- 
tiff benefited by these payments to its creditors. It had the same ad- 
vantage from them that it would have had if the checks had been di- 
rectly paid to the named payees. If the affidavit of the forger is as- 
sumed to be true, the plaintiff should not be allowed to recover from 
the bank the very moneys which have already been applied to its use. 

As to these three causes of action a question of fact is raised. The 
orders and judgments appealed from should therefore be modified in 
accordance with this opinion, and as so modified affirmed, without 
costs. 

Orders and judgments modified as directed in opinion, and as so 
modified affirmed, without costs. Settle orders on notice. 


RECOVERY OF USURY FROM NATIONAL 
BANK 


Cohen v. Welden National Bank, Supreme Court of Vermont, 146 
Atl. Rep. 252 


Usurious interest which is paid to a national bank cannot be 
recovered from the bank under a state statute. 
Action by Harold Cohen against the Welden National Bank. Judg- 
ment for defendant, and plaintiff brings exceptions. Affirmed. 


H. C. Shurtleff, of Montpelier, for plaintiff. 
Watson & McFeeters, of St. Albans, for defendant. 


POWERS, J.—The plaintiff claims that the only question pre- 
sented by this record is whether a state court has jurisdiction of a 
claim for usury paid to a national bank; the defendant insists that 
the only question in the case is whether a recovery of such usury can 
be had undér a state statute. The bill of exceptions sustains the de- 
fendant’s claim. It says: ‘“This is an action brought under section 
2845 of the General Laws of Vermont for the recovery of usury.’’ 
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NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1310. 





550 THE BANKING LAW JOURNAL 


This statement is binding upon us. It determines the character of 
the action and governs our consideration of it. Halloran v.’ New 
England T. & T. Co., 95 Vt. 273, 275, 115 A. 148, 18 A. L. R. 554; 
Legier v. Deveneau, 98 Vt. 188, 192, 126 A. 392. 

That the provisions of sections 5197 and 5198 of the Revised 
Statutes of the United States (12 USCA §§ 85, 86) superseded all 
state laws on the subject of interest and usury paid to national banks 
is now too well established to require discussion. G. L. 2845, has no 
application to such cases, and no recovery can be had thereunder. 
This is all made plain by Hill v. National Bank of Barre, 56 Vt. 582, 
which lays down the law as it is now generally recognized to be. In 
addition to the cases therein cited, reference may be had to Davis v. 
Randall, 115 Mass. 547, 15 Am. Rep. 146; Central National Bank v. 
Pratt, 115 Mass. 539, 15 Am. Rep. 138; Oldham v. First National 
Bank, 85 N. C. 240; Hambright v. Cleveland National Bank, 3 Lea 
(Tenn.) 40, 31 Am. Rep. 629; First National Bank v. Garlinghouse, 
22 Ohio St. 492, 10 Am. Rep. 751; Charleston National Bank v. Brad- 
ford, 51 W. Va. 255, 41 S. E. 153; Farmers’ & Mechanics’ National 
Bank v. Dearing, 91 U. S. 29, 23 L. Ed. 196. 

Affirmed. 


MISSOURI TRUST COMPANY HELD NOT 
“DOING BUSINESS” IN TENNESSEE 


Colbert v. Toll, United Circuit Court of Appeals, 31 Fed. Rep. 
(2d) 837 


A Missouri trust company which, as guardian of a minor, 
through a brokerage firm in Tennessee, executes a lease of the 
minor’s property in Tennessee and collects the rents thereon, is 
not ‘‘doing business’’ in the state of Tennessee. The trust com- 
pany may, therefore, bring suit in Tennessee for the rents due 
without filing a copy of its charter with the secretary of state, as 
required by the statutes of Tennessee of foreign corporations doing 
business in that state. 


Suit by Laura Kemper Toll, a minor, by her next friend, J. S. 
Bailey, and another, against John Colbert and another. Judgment 
for plaintiffs, and defendants appeal. Affirmed. 

Phil M. Canale, of Memphis, Tenn., (Hamilton E. Little and 
Holmes, Canale, Loch & Glankler, all of Memphis, Tenn., on the brief), 
for appellants. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 305. 
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J. W. Canada, of Memphis, Tenn., (Canada, Williams & Russell, 
of Memphis, Tenn., on the brief), for appellees. 


MOORMAN, C. J.—Suit by Laura Kemper Toll, a minor, by her 
next friend, J. S. Bailey, with whom there was joined as coplaintiff 
the Fidelity National Bank & Trust Co., all domiciled in Kansas City, 
Mo., to recover from John Colbert and his guarantor, I. D. Block, 
citizens and residents of Memphis, Tenn., the rents due under a con- 
tract of lease entered into August 10, 1920, between the trust company, 
as guardian for Laura Kemper Toll, and Colbert and Block, lessee 
and guarantor, respectively. The leased property was situated in 
Memphis, Tenn. It was inherited by Laura Kemper Toll from her 
mother, upon whose death letters of guardianship for the daughter 
were issued to the trust company by the probate court of Kansas City. 
Thereafter this property, as well as the ward’s other real estate in 
Memphis, was placed in the hands of a real estate brokerage firm of 
that city, which firm negotiated the lease and indemnity contracts in 
question. Two of the pieces of property in Memphis which the ward 
owned were sold by her guardian under authority of a proper chancery 
court of that city. 

A statute of Tennessee makes it unlawful for a foreign corporation 
to carry on business in that state, other than interstate commerce, 
without first filing a copy of its charter with the secretary of state. 
Shannon’s Code, §§ 2546, 2547. The courts of the state have held that 
this statute debars such corporations, which have not qualified to do 
business in the state, from suing in the state courts upon contracts 
made in the course of their business. Cary-Lombard Lumber Co. v. 
Thomas, 92 Tenn. 587, 22 S. W. 743; Advance Lumber Co. v. Moore, 
126 Tenn. 313, 148 S. W. 212. The lease and indemnity contracts 
sued upon here were executed on behalf of Laura Kemper Toll by the 
plaintiff trust company at Kansas City, Mo. That company has never 
qualified under the laws of Tennessee to do business in that state. 
The primary question, therefore, is whether it was doing business in 
the state, within the meaning of the statute, at the time the lease and 
indemnity contracts were entered into. Other interesting questions 
that are argued need not be considered, if this initial question is 
answered in the negative. 

It has been frequently held by the courts of Tennessee that a 
foreign corporation is doing business in that state when it transacts 
therein ‘‘some substantial portion of its ordinary business.’’ Inter- 
state Amusement Co. v. Albert, 128 Tenn. 417, 161 S. W. 488; Lloyd 
Thomas Co. v. Grosvenor, 144 Tenn, 347, 233 S. W. 669; Lummus 
Cotton Gin Co. v. Arnold, 151 Tenn. 540, 269 S. W. 706. ‘The con- 
verse of this, as pointed out in the decisions, is that occasional busi- 
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ness acts done in the state, which are merely incidental to a business 
that the corporation conducts at its domicile in another state, are 
outside the prohibitions of the statute. The results of the applica- 
tion of these rules to the cases which have been considered have varied 
according to the particular facts under consideration. 

The Fidelity National Bank & Trust Co. was authorized by its 
charter to engage in a trust business at its domicile in Kansas City, 
Mo. Laura Kemper Toll was a resident of Kansas City, and the trust 
company was duly appointed her guardian by the probate court of 
that city. It maintained no office, solicited no business, and was not 
engaged in handling any other estate in Tennessee. Indeed, it did 
nothing in that state but look after that part of the property of one 
of its wards which was situated in the state, and this it did, save for 
the selling of two pieces of property, through a real estate broker, 
which attended to renting the property and collecting the rents. To 
this state of facts there is no controlling analogy in the Tennessee 
eases which defendants cite. The cases from other states upon which 
they rely deal with statutes having different phraseology. Besides, this 
is a Tennessee statute, and we must accept the interpretations that 
have been placed upon it by the courts of that state. Those courts, 
as we have stated, have held that the doing of business by a foreign 
corporation means the transaction of ‘‘some substantial portion of its 
ordinary business,’’ as distinguished from transactions incidental to a 
business that is conducted outside the state. What the trust company 
was shown to have done in the instant case was merely incidental to 
the handling of one estate, which came to it in the regular course of 
a general business which it was conducting outside the state. This 
was not, in our opinion, doing business within the meaning of the 
statute. 

Affirmed. 


COMMISSIONS OF EXECUTOR AUTHORIZED 
TO SELL REAL PROPERTY 


In re Kennedy’s Will, New York Surrogate’s Court, 234 N. Y. 
Supp. 734 


A will bequeathed legacies to certain legatees and gave one-half 
of the residuary estate to a niece of the testator. The executor was 
given authority to sell the testator’s real property. The legatees 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 383. 
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agreed among themselves that all the real estate should go to the 
niece as part of her share. It was held that the executor was en- 
titled to commissions on the real estate. 

Since the executor had no trustee powers and was not authorized 
to lease the testator’s property it was held that he was not en- 
titled to commissions on rents collected by him and paid to the 
legatees. 

Proceeding for the judicial settlement of the account of Thomas 
J. Finnigan, executor of the last will and testament of Samuel Ken- 
nedy, deceased, wherein executor made claim for commissions on sale 
of real estate. Decision in accordance with opinion. 

Robert W. Fisher, of Mechanieville, for executor. 

Frank A. Delahunty, of New York City, for himself and others. 


TUCK, S.—The executor of the will took possession and collected 
rents of certain real estate left by the deceased and claims commis- 
sions upon the rents so collected, and claims, further for commissions 
upon the amounts accounted for in the two amended accounts as is 
ordinarily claimed by trustees and executors having trustee functions 
to collect and disburse income. This is objected to. 

Objections are further raised to the right of the executor to com- 
missions upon the value of the real property. 

The provisions of the will and codicils substantially provide that 
one-half of the rest, residue, and remainder of decedent’s real and 
personal estate, after paying certain legacies, is devised and be- 
queathed to, his niece, Katherine Delahunty, and the remaining one- 
half to his nephews, Frank A. Delahunty and Samuel E. Delahunty, 
and his nieces, Nellie Lane and Anna Holl, equally, share and share 
alike. 

Frank A. Delahunty, acting for himself and for the other legatees 
and devisees, served a written notice upon the executor that all of the 
parties desired to take the property of the deceased in kind and the 
legatees and devisees stipulated among themselves that all of the real 
estate should go to Katherine Delahunty and the personal property 
divided among the other legatees and devisees, and the items of real 
and personal property were appraised for such distribution. 

By the will and codicils, Thomas Finnigan was appointed executor 
and was given authority ‘‘to sell and convey, or to mortgage any and 
all of the real estate of which I may be seized and possessed at the 
time of my death and to execute and deliver the proper instruments 
necessary therefor.’’ . 

Commissions upon real estate over which an executor was given a 
power of sale and which formed a part of the residuary estate, the 
power of sale not being exercised, were denied the executor in the 
matter of the appraisal under the Transfer Tax Law of the estate of 
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Katherine Seiss, by Surrogate Schulz. See Matter of Seiss’ Estate, 
119 Mise. Rep. 521, 197 N. Y. S. 511. 

In that case the devise and bequest of the residuary was in lan- 
guage similar to the devises and bequests in the will of Samuel Ken- 
nedy. ; 

In order to effect a distribution and delivery of the decedent’s es- 
tate, however, in accordance with the terms of the will and the in- 
structions to the executor and the stipulation of the devisees and 
legatees, it becomes necessary for the executor to proceed under the 
power vested in him by the will and to convey the real estate to Kath- 
erine Delahunty and to execute the necessary instruments therefor. 

Under the circumstances it would seem that this case does not 
stand upon the same footing as Matter of Seiss’ Estate, supra, and 
that the executor should be allowed and awarded commissions upon 
the real estate which he otherwise had a right to sell and the proceeds 
of which it would have become his duty, if he had so chosen to sell, 
to distribute among the devisees and legatees. 

In respect to income or rents received by him the executor was not 
given trustee powers, nor was he authorized to lease the real property, 
nor to collect the rents therefrom, nor should he be permitted to re- 
ceive commissions because an intermediate account was filed and fur- 
ther items of property accounted for in supplementary accounts. 

Under the circumstances and provisions of this will, the executor 
is properly entitled to an award of commissions for the entire amount 
of property received and distributed by him as of one time. 

An executor with a power of sale has no authority to exceed the 
terms of the power of sale and has no right to manage the real estate 
and collect the rents therefrom. There is statutory provision for ob- 
taining authority to collect rents and a method of procedure outlined 
therefor in section 232 of the Surrogate’s Court Act. 

This procedure was not complied with by the executor in this case, 
and under the authority of Matter of Purdy, 129 Mise. Rep. 297, 
221 N. Y. S. 468, we must hold that he is not entitled to commissions 
as executor for the collection and distribution of the rents of the real 
property. 

The attorney for the executor has asked to have his compensation 
fixed as provided by section 231-a of the Surrogate’s Court Act, and 
testimony of the extent of his labors and of the value thereof have 
been given by competent witnesses. The estimates of the value of 
services are somewhat larger than the court is disposed to award. 

The attorney’s compensation is allowed at the sum of $3,000 plus 
his necessary disbursements. 

Frank A. Delahunty has rendered services of some value to the 
estate, and he is allowed the sum of $250 for his compensation. 
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COMMISSIONS OF EXECUTOR AUTHORIZED 
TO PAY MORTGAGE DEBT 


In re Hopkins’ Will, New York Supreme Court, Appellate Division, 
234 New York Supplement 700 


An executor was authorized to pay a mortgage debt on the 
testator’s real property. After paying the debt the property was 
sold for a sum, which was paid partly in cash and partly by a 
purchase-money mortgage. It was held that the executor was 
entitled to commissions on the amount of the mortgage debt in 
addition to commissions on the entire amount fer which the prop- 
erty was sold. 


Proceeding for the judicial settlement of the second intermediate 
account of proceedings of Rufus B. Cowing, Jr., and another, ex- 
ecutors of the estate of Emily B. Hopkins, deceased. From so much 
of a decree of the Surrogate’s Court (133 Mise. Rep. 554, 233 N. Y. S. 
326) settling their second intermediate account as limits their com- 


missions on sale of certain real estate to commissions on sale price 
received therefor, less $400,000, the amount of a mortgage lien se- 
curing a debt paid by said executors, and directing executors to ac- 
count for commissions allowed ‘on their first intermediate account, the 
executors appeal. Decree so far as appealed from reversed, and ex- 
ecutors allowed commissions provided in statute. 


Wait & Johnston, of New York City (William Bell Wait, of New 
York City, of counsel), for appellants. 


McAVOY, J.—The appellants are executors of the estate of Emily 
B. Hopkins, deceased, who at the time of her death was the owner of 
property upon which there was a mortgage of $400,000. The bond 
and mortgage was due in January, 1927, but there was a privilege of 
discharging the mortgage to the extent of not more than $100,000 per 
annum of the principal sum on any interest date. After the death 
of the testatrix, these executors paid the interest and $100,000 on 
account of the principal in January, 1926, and the following year, the 
balance becoming due, they paid $300,000 and satisfied the mortgage. 
Thereafter the property was sold by the executors for a sum which 
was paid, in part, by cash, and in part by the purchaser giving a 
purchase-money mortgage thereon, which was subsequently paid, and 
the real property thus becoming entirely converted into cash. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 383. 
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The question which the Surrogate determined adversely to the ex- 
ecutors is: Are executors’ commissions payable for paying out the 
sum which discharged the original mortgage on the premises at the 
death of the testator, in the sum of $400,000, in addition to commis- 
“sions payable on the whole sum on the purchase price subsequently 
paid for the property? 

We think that, under the statute which measures the executors’ 
commissions by the sums of money actually received and actually 
paid out, such compensation is payable. The executors are given ex- 
press authority by the terms of the will to pay a mortgage debt, and 
such sum may be included in the computation of their commissions. 
The property was not sold subject to the mortgage debt, nor was 
any part of the proceeds used to pay the mortgage debt. The entire 
proceeds of the real estate were actually received and accounted for 
by the executors, and the $400,000 paid in discharge of the mortgage, 
which was a lien on the property, was paid at the time that the debt 
it represented was due. Such payment to discharge a mortgage, 
under authority of the will, cannot be considered as a mere change 
in investment for which no commissions would lie. 

The case here is not analogous to those in which the executors pay 
the difference between the sales price and the amount of the debt 
which is a lien upon the property, where commissions are allowed 
only on the price diminished by the amount of the debt. There tne 
executor does not receive the whole proceeds of the sale on the mort- 
gaged property, when there has been first deducted and applied to the 
payment of a mortgage lien the amount due thereon; nor does he 
receive the full price so that commissions may be charged thereon, 
where the property is sold subject to the mortgage lien, and the prop- 
erty is paid for by accepting the title subject to that lien. The only 
sum received under such conditions is the sale price less the amount 
represented by the lien. 


The executors did actually and in fact receive and pay out the 
amount of the mortgage. They therefore come within the words of 
the statutory requirement that the Surrogate must allow for such 
services for receiving and paying out all sums of money the various 
rates of commission prescribed for such sums. The decree so far as 
appealed from should, therefore, be reversed and the executors al- 
lowed the commissions provided in the statute. 


Decree so far as appealed from reversed, and the executors al- 
lowed the commissions provided in the statute. 


Settle order on notice. 
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HOLDER OF NATIONAL BANK STOCK AS 
TRUSTEE NOT SUBJECT TO STOCK- 
HOLDER’S LIABILITY 


McNair v. Darragh, United States Circuit Court of Appeals, 31 
Fed. Rep. (2d) 906 


Where the owner of shares of stock in a national bank, in good 
faith and without knowledge that the bank is insolvent, makes a 
gift of his shares to his minor children and has them transferred 
on the books of the bank to himself as trustee for the children, he 
will not, upon the failure of the bank, be subjected to the liability 
imposed by statute on the stockholders of a failed national bank. 


Action by M. G. MeNair, as receiver of the England National 
Bank of Little Rock, against F. Kramer Darragh. Decree for defend- 
ant, and plaintiff appeals. Affirmed. 

P. A. Lasley, of Little Rock, Ark., (H. M. Trieber, of Little Rock, 
Ark., on the brief), for appellant. 

Ashley Cockrill, of Little Rock, Ark., (Henry M. Armistead and 
J. Mitchell Cockrill, both of Little Rock, Ark., on the brief), for 
appellee. 


STONE, C. J.—As receiver of the England National Bank of Little 
Rock, the appellant brought an action to enforce a stockholder’s lia- 
bility against appellee. Appellee answered that he was not the owner 
of the shares in question, but held them as trustee for two of his 
minor children. Appellant moved to strike this answer as constituting 
no sufficient defense. This motion was denied and appellant, electing 
to stand upon his motion, a decree was entered in favor of appellee 
from which this appeal is brought. 

The matter presented here is the sufficiency of the answer to con- 
stitute a defense. The essentials of the answer are as follows: Sep- 
arate trusts were created in favor of two minor children of appellee 
in 1919 and 1921, respectively. Until January 2, 1924, the property 
in each of those two trusts consisted of various deposits of money in 
banks in the name of appellee, as trustee, for the particular child— 
such moneys having been derived from appellee and other persons. 
On January 2, 1924, appellee gave to each of said children 75 shares 
of the capital stock of the bank which stock was then his property 
and stood in his name upon the books of the bank. These gifts were 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1198. 
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to himself as trustee with the intention of having the stock constitute 
additional property of the then existing trusts. No reservation of 
title or of disposition was retained by appellee and the gifts became, 
as to him, irrevocable and parts of the trust estates. Upon the day 
following, the certificates of stock, representing these shares, were de- 
livered to the bank and new certificates issued in place thereof. One 
of these certificates, for 75 shares, was issued to ‘‘F. K. Darragh as 
trustee for T. E. Darragh’’; the other, for 75 shares, to ‘“‘F. K. 
Darragh as trustee for Louisa Darragh.’’ The transfer of said stock 
was made in good faith and without any knowledge or reason to 
believe that said bank was insolvent or in a failing condition. From 
the transfer of the above stock, until the failure of the bank, all 
dividends received thereon were credited to the account and used for 
the benefit of the two children, respectively, in purchasing building 
and loan stock as property of the two trust estates. On November 1, 
1926, the Comptroller took possession of the bank and a receiver was 
appointed therefor. 

No question is here made as to the good faith of this entire transac- 
tion. The theory of appellant is that the title to issued national bank 
stock must, at all times, be in some one subject to the statutory lia- 
bility for assessment; that no person can be made the owner of such 
stock without his consent; that minors are incapable of giving such 
consent and, therefore, such title cannot pass to them; that the fact 
of the transfer being made to the trustee for the benefit of minors is, 
in law, equivalent to a direct transfer to the minors and can convey 
no greater title to the trustee than the minors themselves could take; 
that, as no legal transfer of the title could pass to such a trustee, the 
title must, of necessity, remain in the transferor. 


Both parties agree that, if 12 USCA § 66, is applicable, the trial 
court correctly determined the matter. Section 66 is as follows: 


*‘See. 66. Personal liability of representatives of stockholders. 
Persons holding stock as executors, administrators, guardians or 
trustees, shall not be personally subject to any liabilities as stock- 
holders; but the estates and funds in their hands shall be liable in 
like manner and to the same extent as the testator, intestate, ward 
or person interested in such trust funds would be, if living and com- 
petent to act and hold the stock in his own name.’’ (R. 8S. § 5152.) 


It seems to us that this section is directly applicable. The de- 
termination of this matter depends upon the purpose, scope and effect 
of that section. A proper understanding thereof requires the con- 
sideration of that section in connection with section 64, which created 
the stockholder liability for assessment, because section 66 was enacted 
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to meet a particular situation arising (not infrequently) in connec- 
tion with the general situation dealt with by section 64. 

Section 64, as construed in numerous cases before the Supreme 
Court and lesser Federal courts, makes it very clear that that section, 
when read in conjunction with section 62 (relating to lists of stock- 
holders) purposed to have every issued share in a national bank sub- 
ject to assessment and that such assessment should be against the 
owner of such stock. Naturally, the question would often arise as to 
who was the ‘‘owner,’’ thus subject to liability. To prevent fraud 
upon the creditors, for the benefit of whom this section was enacted 
and, undoubtedly, influenced by the requirements of section 62, a 
stockholder of record who is apparently the legal owner, may be held 
subject to this liability, on the ground of estoppel, even though he be 
not the beneficial owner. Also, to prevent fraud upon the act and 
easy escape from this liability, transfers of the stock made with knowl- 
edge of insolvency of the bank or within 60 days before the date of its 
failure, are expressly declared invalid, by section 64 ‘‘to the extent 
that the subsequent transferee fails to meet such liability.’’ However, 
the decisions construing section 64 make it clear that (excepting the 
two instances just stated) the beneficial owner is the one intended by 
the statute, It is evident that sections 64 and 62, as thus construed, 
would cover the situation and produce the effect intended by section 
64, except in those instances where the beneficial ownership might, in 
a sense, be unfixed. That situation would apply where the stock was 
owned by a deceased person whose estate was in course of administra- 
tion or by a guardian or trustee for incompetent persons. The rea- 
son why the beneficial title in such instances would be uncertain would 
be that the burden of the stock could not be placed on devisees, heirs 
or incompetent wards or incompetent cestui que trust, without their 
consent and the determination of such consent might not have been 
made or, in the case of incompetence, could not be made. To remedy 
this situation, and make certain, in all instances, the liability for as- 
sessment under section 64, Congress enacted section 66. Section 66 
deals with this subject and this, alone, and seems very clear. It states 
that the executors, administrators, guardians or trustees shall not be 
personally subject to the stockholder liability for stock belonging to 
the estate. Also, the section states that the estates and funds in their 
hands shall be liable. It states the extent of the liability of such 
funds to be the same as the ‘‘person interested in such trust funds 
would be, if living and competent to act and hold the stock in his 
own name.’’ ‘‘If living,’’ as thus used, refers, of course, to where 
the stock was owned by a deceased person whose estate is in course of 
administration and refers back to ‘‘executors, administrators.’’ ‘‘Com- 
petent to act and hold the stock in his own name,’’ clearly primarily 
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carries the thought of guardianship or trusteeship and specifically 
covers the point of incompetency. As the only reason suggested here 
by appellant why appellee should be held personally liable, is the in- 
competency of the minors, under the trust, and as section 66 specific- 
ally covers trusts, declares trustees not personally liable and declares 
the trust estate liable to the extent that the beneficiary would be 
“if . . . competent to act and hold the stock in his own name,”’’ 
we think the section exactly fits this situation. It is one kind of the 
situations which the statute was enacted to cover. See Fowler v. 
Gowing, 165 F. 891 (C. C. A. 2). 
We think the decree was right and should be and is affirmed. 


RETENTION OF CHECK AS CERTIFICATION 


Mt. Vernon National Bank v. Canby State Bank, Supreme Court of 
Oregon, 276 Pac. Rep. 262 


A draft drawn by a corporation on itself and payable at a 
named bank is a ‘‘check’’ as defined by the Negotiable Instruments 
Law. 

Where such a check is forwarded to the bank at which it is 
payable, and the bank retains it for 25 days and then returns it 
to the forwarding party, the bank will be held to have accepted or 
certified the check under the Negotiable Instruments Law, which 
provides that where a drawee to whom a bill is delivered for ac- 
eeptance refuses within 24 hours to return the bill, accepted or 
nonaccepted, the bill will be deemed to have been accepted. In 
such circumstances the bank will, therefore, be liable to the owner 
of the instrument. 


Action by the Mt. Vernon National Bank against the Canby State 
Bank and another. Judgment for plaintiff, and defendant named 
appeals. Affirmed. 


Philip Hammond, of Oregon City, for appellant. 


John J. Beckman, of Portland (Frank A. McMenamin, of Port- 
land, on the brief), for respondent. 


BELT, J.—This is an action in assumpsit to recover the amount 
due on a draft. It arose as follows: A. P. Nelson sold and delivered 
a carload of potatoes to W. S. Hurst & Co., a corporation engaged 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §§ 216, 230. 
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in a wholesale produce business in Portland, Ore. In payment there- 
for, the following draft was executed: 


‘“W.S. Hurst & Co., Wholesale Produce. 
**No, 141. 
‘*Portland, Ore., April 28, 1926. 

‘*At sight pay to the order of E. P. Nelson $1,300.00, thirteen 
hundred and no/100 dollars, to apply on car Burbank potatoes. Car 
No. FSE 40678. Value received and charge the same to account of 

‘““W. S. Hurst & Co., 
“By W. S. Hurst. 

“To W. S. Hurst & Co., 507 Panama Bldg., Portland, Ore. 

‘Payable Canby State Bank, Canby, Ore.’’ 

After plaintiff became owner and holder of the above draft by 
indorsement, it was sent as a cash item to the Seattle National Bank, 
and by it forwarded as such to the United States National Bank of 
Portland, Ore. The Portland bank elected not to treat the draft as a 
cash item, and this resulted in a reconcilement of account between it 
and the Seattle National Bank. 

The United States National Bank received this instrument on May 
3, 1926, and, on that date, through messenger, made a ‘‘courtesy’’ 
presentation for payment to W. S. Hurst & Co. at its place of busi- 
ness in Portland. The money was not obtained on the draft, and Mr. 
Hurst, president of the company, instructed the bank to forward the 
bill to the defendant bank at Canby, Ore., about 25 miles distant. 
The United States National Bank thereupon immediately forwarded 
the draft through the mail to the Canby State Bank. Accompanying 
this bill was a ‘‘collection letter,’’ wherein the Canby State Bank 
was designated as payer and, among other things, was instructed, 
*‘Do not hold for convenience of payer.’’ The instrument was re- 
ferred to as a check by the transmitting bank. No protest was re- 
quested. Upon this form letter we also note the words: ‘‘We inclose 
for collection and return when paid.’’ The Canby Bank received the 
draft on May 4, 1926, and on May 29, 1926, returned it to the United 
States National Bank unpaid. In the meantime the Portland bank 
had sent four ‘‘tracers’’ making inquiry as to the status of this 
transaction, but received no response from the defendant. The draft 
was returned to the plaintiff, and on June 4, 1926, was again pre- 
sented through the same channel of banks to the defendant bank for 
payment, with directions noted on the bill to ‘‘protest if not paid.’’ 
The Canby Bank failed to have the draft protested, and on June 8, 
1926, again returned it to the United States National Bank unpaid. 

It is the theory of plaintiff that the retention of this draft by the 
defendant bank, under the circumstances as disclosed in the record, 
amounted to an acceptance. The defendant denies acceptance, and 
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alleges affirmatively that the draft was sent to it for collection, with 
directions that it be presented to W. S. Hurst & Co. for payment. 
The Canby Bank further avers that it endeavored to collect the draft 
in accordance with such directions, but was unable to do so, and 
thereupon returned it to the United States National Bank as re- 
quested. The cause was submitted to the court without a jury, and 
from the judgment entered in favor of plaintiff the defendant appeals. 

The motion for nonsuit presents the question: Is there any evidence 
tending to show an acceptance of this draft by the Canby State Bank? 
The instrument in question purports to be a draft drawn by W. S. 
Hurst & Co. upon itself, payable at Canby State Bank. Although in 
form a draft, it has all the essential elements of a check. Section 
7977, Or. L., thus defines a check: ‘‘A check is a bill of exchange 
drawn on a bank payable on demand.’’ When the drawer made this 
check payable at the Canby State Bank, it was equivalent to an order 
on that bank to pay the same and charge to its account. Section 
7879, Or. L.; Maddock v. McDonald, 111 Or. 448, 227 P. 463. It is 
idle for the defendant bank to contend that it retained this draft, in 
order to present it to W. S. Hurst & Co. for acceptance. The drawer 
had already given an order on the defendant bank to pay this bill at 
sight or on demand. 


We are assuming that the words, ‘‘Payable Canby State Bank’’ 
were on the draft when originally presented, although this is disputed 
by Mr. Graham, cashier of the defendant bank. He says: ‘‘If it had 
been there, I am sure we would have given the matter more atten- 


tion.’’ The witness is unquestionably mistaken in his contention that 


these words were not on the draft. W. S. Hurst, president of W. S. 
Hurst & Co., admits that these words are in his handwriting. E. P. 
Nelson testified that they were on the draft when it was delivered to 
him. The cashier of the Mt. Vernon National Bank also says the same 
was true when the draft was acquired by indorsement by that bank. 
The words ‘‘Payable Canby State Bank’’ must have been on the draft 
when it reached the United States National Bank. Otherwise, it 
would not have known where to send it. At any rate, this is a ques- 
tion of fact which, for the purpose of determining the error assigned, 
must be resolved in favor of the plaintiff. 

What is an acceptance? The statute answers: It is the signification 
of the drawee of his assent to the order of the drawer. Section 7924, 
Or. L. Justice Harris in Hunt v. Security State Bank, 91 Or. 362, 
179 P. 248, says: ‘‘ ‘Acceptance’ of a bill of exchange is the act by 
which the drawee manifests his consent to comply with the request 
contained in the bill of exchange directed to him; and it contemplates 
an engagement or promise to pay.’’ Citing in support thereof many 
authorities. 
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The next logical inquiry is: How may an acceptance be established? 
Section 7924 of the Code provides that: ‘‘The acceptance must be in 
writing and signed by the drawee.’’ This, however, is not the sole 
and exclusive method of proving an acceptance. The above section 
must be considered in connection with the following provision of the 
Negotiable Instruments Law (section 7929, Or. L.): ‘‘Where a 
drawee to whom a bill is delivered for acceptance destroys the same 
or refuses within twenty-four hours after such delivery, or within 
such other period as the holder may allow, to return the bill accepted 
or nonaccepted to the holder, he will be deemed to have accepted the 
same.’’ 

If there is any acceptance in this ease it is by virtue of the sec- 
tion last quoted. Strange to say, this court has never heretofore been 
called upon to construe it. Many courts hold that the statute is 
merely a declaration of the common-law rule that retention of the bill 
in itself is not sufficient to constitute an acceptance. According to 
this view ‘‘refusal’’ to return means something more than mere in- 
action. Either a destruction or refusal to return, after demand, must 
be shown. See Daniel on Negotiable Instruments (6th Ed.) § 500; 
Brannan’s Negotiable Instrument Law (4th Ed.) p. 837. Also see 
eases in notes to 8 Ann. Cas. 612, and 17 L. R. A. (N. 8S.) 1266. We 
are not in accord with this view, although it must be conceded that it 
has the support of many courts of high repute. We think the Ne- 
gotiable Instruments Act was designed to relieve the holder of bills 
of exchange from much of the uncertainty and confusion which existed 
at common law. As stated in the well-reasoned and leading case of 
Wisner v. First National Bank, 220 Pa. 21, 67 A. 955, 17 L. R. A. 
(N. S.) 1266: ‘‘The intention of the section in question was to ex- 
pedite action by the drawee in accepting or refusing a bill, presented 
and retained by him, and to fix a definite time, which had previously 
been uncertain, in which he should act on the bill.’’ 

The conduct of the defendant bank in our opinion was tantamount 
to a refusal to return the bill. It was not its duty to protect its de- 
positor to the prejudice of the holder of this draft. True, it was not 
obliged, so far as the holder was concerned, to honor the bill im- 
mediately upon presentation. The law gave it 24 hours in which to 
deliberate as to whether it would pay the draft. After the expiration 
of that period, if it saw fit to retain the bill, contrary to the explicit 
instructions of the collecting bank, ‘‘Do not hold for convenience of 
payer,’’ the reasonable inference is that it intended to assume liabil- 
ity. Why did the Canby Bank ignore the four tracers sent to it by 
the United States National Bank, if it did not intend to accept this 
draft? If a bank may thus retain a negotiable instrument for 24 
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days without liability to the holder, there is not much value in such 
commercial paper. 

The reason and logic of the Wisner Case appeals to us. It would 
greatly extend this opinion to review the cases wherein there is such 
a divergence of opinion. Suffice it to say, we think the construction of 
this section of the Negotiable Instruments Act as announced by the 
Pennsylvania court is sound. In keeping with this conclusion, see 
First National Bank of Winnfield v. Citizens’ Bank of Campti, 163 
La. 919, 113 So. 147; Clarke v. National Bank of Montana, 78 Mont. 
48, 252 P. 373; American National Bank of Ardmore v. National 
Bank of Claremore, 119 Okl. 149, 249 P. 424; Clark v. Northern Pac. 
R. Co., 55 N. D. 454, 214 N. W. 33; Commercial State Bank v. Hark- 
rider-Keith-Cooke ‘Co. (Tex. Civ. App.) 250 S. W. 1069; Miller v. 
Farmers’ State Bank of Arco, 165 Minn. 339, 206 N. W. 930; State 
Bank v. Weiss, 46 Misc. Rep. 93, 91 N. Y. 8S. 276. The fact that 
W. 8S. Hurst & Co. did not have sufficient funds on deposit with which 
to pay the draft is immaterial. The liability of the defendant bank is 
predicated on its violation of a statutory duty. 

We see no error in the refusal of the trial court to permit an 
expert witness to testify concerning the custom or practice of banks 
relative to a draft of this character. Custom cannot contravene the 
terms of a statute. Furthermore, the offer of proof was insufficient. 

The judgment of the lower court is affirmed. 


BANK COLLECTING CHECKS FOR TRUSTEE 
IN BANKRUPTCY NOT LIABLE FOR 
TRUSTEE’S DEFALCATION 


Southern Surety Co. v. Westside State Savings Bank, Supreme Court 
of Iowa, 233 N. W. Rep. 865 


Where a bank collects checks for a trustee in bankruptcy and 
pays the proceeds to the trustee or makes remittances at his direc- 
tion, acting in such transactions merely as collection agent and not 
as depository it will not be liable for the trustee’s defaleation on 
the theory that it should have been legally designated a depository 
and should have made payment only on checks countersigned by 
the referee. Being merely an agent, the bank does not come within 
bankruptcy laws applicable to depositories. 


NOTE: Under the Federal Bankruptcy Act the court is re- 
quired to designate banking institutions which may act as de- 





THE BANKING LAW JOURNAL 565 


positories for the funds of bankrupt estates; and under general 
orders in bankrutey such depositories may pay out money only on 
checks signed by the trustee and countersigned by the referee. 
This case holds that these requirements do not apply where a bank 
is acting merely as collection agent. 


This was an action by the plaintiffs, who were sureties on the bond 
of a trustee. in bankruptcy, to recover from the defendant, damages 
accruing because the latter permitted the trustee to use it as a de- 
pository, contrary to the Federal statutes and rules of court. At the 
end of the plaintiffs’ testimony, the district court directed a verdict 
for the defendant, and the plaintiffs appeal. Affirmed. 

George H. Mayne, of Council Bluffs, R. D. Neely, of Omaha, Neb., 
and Verne Benjamin, of Council Bluffs, for appellants. 

L. W. Powers, of Denison, for appellee. 


KINDIG, J.—The primary question for determination in this case 
relates to whether the defendant-appellee was a depository or merely 
an agency used by the trustee in bankruptcy for collection purposes. 
As to whether or not the relationship between the appellee bank and 
the trustee in bankruptcy was that of debtor and creditor or principal 
and agent must be decided by the intention of the parties as in- 
dicated by the facts and circumstances giving rise to the particular 
status. Before the contract between appellee and the trustee in bank- 
ruptey arose, two banks were doing business in West Side. Both 
failed and went into liquidation. One was a private bank, owned and 
operated by J. H. C. Peters. Bankruptcy proceedings were instituted 
against Peters and his financial concern. This resulted in an ad- 
judication, on July 12, 1923, to the effect that Peters was a bankrupt, 
and accordingly one J. M. Shea was appointed trustee July 25th of the 
same year; he duly qualified and acted as such. On that day, this 
trust officer furnished a bond in the sum of $30,000, upon which the 
sureties were plaintiffs-appellants, Wallace and Lillian Benjamin. 

Thereafter, on December 16, 1924, the first bond was released and 
a second substituted. Upon this substituted document the plaintiff- 
appellant Southern Surety Co. became the surety. Afterwards, on 
January 18, 1926, Shea resigned as trustee and filed his final report 
showing a defalcation and shortage in the amount of approximately 
$6,700. However, through a stipulation of settlement made between 
the new trustee, Jacob Johnson, and the sureties on the two bonds, 
$5,500 was received in full for the loss. That adjustment was au- 
thorized by the creditors at a meeting duly ealled. Allocation of the 
loss was made between the sureties, in that one-half was paid by the 
appellant Southern Surety Co. and the other half by the appellants 
Wallace and Lillian Benjamin. 
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It is to recover this sum of $5,500 that the appellants brought the 
present suit at law. They predicate their right so to do upon the fact 
that the appellee, West Side State Savings Bank, illegally became a 
depository without designation by the Federal court, and then wrong- 
fully permitted the trustee, Shea, to withdraw deposits without the 
orders therefor being countersigned by the referee in bankruptcy. 
By way of answer, appellee denied that it ever became a depository, 
but, on the other hand, alleged’ that its relationship with the trustee, 
Shea, was that only of agent for collection purposes. 

Many other questions are argued, but it seems unnecessary to con- 
sider any except this one. 

A status of depositor and depository arises out of a contract. So, 
in the same way, the relationship of principal and agent is brought 
forth. Proof will determine this dispute as it does all other con- 
troverted issues of facts. If the appellee were merely the agent of 
the defaulting trustee, then the status of debtor and creditor did not 
exist. Brown v. Sheldon State Bank, 139 Iowa 83, 117 N. W. 289; 
Messenger v. Carroll Trust & Savings Bank, 193 Iowa 608, 187 N. W. 
545; Leach v. Battle Creek Savings Bank, 202 Iowa 875, 211 N. W. 
527; Andrew, State Superintendent of Banking, v. State Bank of 
Dexter, 204 Iowa 565, 215 N. W. 742. Receipts of money by appellee 
in that capacity would be for the purpose of performing the duties 
growing out of the collection agency and not to function as a de- 
pository. (See authorities above cited.) Upon that doctrine the trial 
was had. In other words, it was the theory of the trial: First, that if 
appellee was a mere collection agency, it was not a depository, and 
did not convert the proceeds of the bankrupt’s estate when making 
the collection; and, second, that, assuming appellee was not a de- 
pository, it was not bound by the bankruptcy laws and rules of court 
in reference to paying out the proceeds of the collection only upon 
checks countersigned by the referee. Under those principles, the fol- 
lowing facts are controlling: 

During the time under consideration, the First National Bank of 
Council Bluffs was a depository, legally designated as such by the 
Federal court. Such institution was approximately 100 miles from 
West Side. Nevertheless, it was the nearest depository thereto. J. M. 
Shea, the defaulting trustee, did not testify in this cause. Therefore 
we do not have the benefit of his evidence concerning the contract 
covering the operations between him and the appellee. But appellee’s 
cashier did relate, upon the witness stand, the nature of the transac- 
tions between his bank and the former trustee, Shea. These under- 
takings on the part of the appellee were for the purpose of making 
collections for the trustee, Shea, and, as such, they commenced in 
July, 1923, and continued to February 11, 1926. Clearly this is re- 
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vealed by the record. Concerning the business between the appellee 
and the trustee, Shea, the cashier above mentioned, said: 


‘‘He (the defaulting trustee, Shea) was down there at West Side 
collecting the assets of this bankrupt estate and in the course of his 
work he (the trustee, Shea) would get checks drawn on other banks 
around the country and bring them to us (appellee) and want the 
money. We (the appellee) would insist on waiting until the checks 
cleared and in the meantime giving no credit on his (the trustee, 
Shea) account, and when the checks cleared we (the appellee) would 
then stand ready to pay him (the trustee, Shea) the money. If we 
(the appellee) didn’t extend that facility in order to clear his (the 
trustee, Shea) checks, he would have to send them to Council Bluffs 
and get his cash and everything. 

‘*Q. I take it you did not know, of course, that from these drafts 
that were being sent to Council Bluffs that the depository was down 
at Council Bluffs where he (the trustee, Shea) was keeping his money? 
A. Yes, sir. Well, I thought that’s where the money belonged and 
he (the trustee, Shea) just used this (the appellee bank) as a clearing 
house is all. . . . I meant by that (clearing house) that we (ap- 
pellee) didn’t ‘make a habit of paying any money for foreign checks 
unless we (the appellee) have the money for them, and so when he 
(the trustee, Shea) brought checks to deposit we (appellee) would 
clear the checks and not give him credit for the amount until we 
(appellee) had them cleared and then he (the trustee, Shea) would 
draw a draft for that amount and send it ‘to Council Bluffs.’’ 


There was no intention, either expressed or implied, that the ap- 
pellee bank would in any event be a depository for the bankrupt es- 
tate. In fact, the contrary appears. Sometimes the appellee collected 
claims of the bankrupt estate from various debtors. Likewise the 
proceeds of these collections as well as those received from collecting 
foreign checks were paid to the trustee in cash or in accordance with 
his order or direction. ‘Those dispositions of this money were made 
by appellee as an agent to its principal rather than as a depository to 
its depositor. To put the thought in another way, the collection in 
each instance was for the purpose of remittance rather than for credit. 
See Leach v. Iowa State Savings Bank, 202 Iowa 894, 211 N. W. 517. 
Andrew v. State Bank of Dexter, supra, when speaking of a collection 
made by the bank as agent for a principal, said: 


“‘Receipt of said check, and the proceeds it represents, did not 
constitute the agent the debtor of its principal, . . . but rather, 
said funds remained in said agent’s possession as the property of and 
in trust for the principal.’’ 


Were the present controversy over a single collection item, the 
result would be clear. Yet the principle involved is just the same in 
the ease at bar, although many rather than an individual transaction 
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took place. An agent may collect several obligations for his principal 
as well as only one. Throughout the months the multitude of actions 
were taking place, the appellee remained the agent of its principal, 
because such it was in reality. Very soon after collections were made, 
the receipts, at the trustee’s (Shea’s) request, were forwarded to the 
First National Bank, which was a depository at Council Bluffs. The 
method used for such transfer was sometimes by draft and then at 
other times by check. Again, on different occasions, appellee would 
deliver directly to the trustee, Shea, the cash obtained through these 
collections. At other times, appellee would follow the trustee’s orders 
and deliver the cash to whom directed. Summarizing these transac- 
tions, it appears that appellee, at the request of the trustee, Shea, 
actually sent to the bankruptcy depository bank at Council Bluffs 
$25,500. Of the remaining collections, the appellee paid the trustee, 
Shea, in cash $6,441.52, leaving a balance of about $9,266.55. Ap- 
proximately $5,500 of this balance was sent to the State Savings 
Bank of Council Bluffs, hereinafter explained, and the remainder was 
delivered, at the trustee’s orders, with the exception of $432.05 thereof, 
which was disposed of by the referee in bankruptcy. 

All the time, however, the manifest intention of the parties was 
that the relationship of principal and agent existed as distinguished 
from that of depositor and depository. Each case must depend upon 
its own facts and circumstances, and all of the evidence here is in 
favor of the appellee’s contention. Accounts were necessarily kept 
by appellee. Duty demanded that. Resultantly, the method of book- 
keeping utilized could not change the true relationship of principal 
and agent, if, in fact, such existed. Wherefore the fact that a bank- 
book was employed and balances were rendered does not change the 
real situation. See Andrew v. State Bank of Dexter, supra. Ap- 
parently that was the most convenient and satisfactory method of ac- 
counting for both principal and agent. Small balances in the collection 
account do not alter the conditions under which the collections were 
made and remitted. What took place, in such event, was that the 
trustee, Shea, did not desire all the money at the particular moment 
sent to the depository at Council Bluffs, but wanted a small portion 
thereof delivered to himself in cash for the purpose of performing his 
trust. When sending some of this trust money to Council Bluffs, i 
appears that the trustee, Shea, drew checks in an amount aggregating 
nearly $5,500 in favor of the State Savings Bank of Council Bluffs, 
aforesaid, which was not a depository in bankruptcy. Upon the ar- 
rival of these last-named funds at the Council Bluffs institution, they 
were deposited to the personal account of Shea and never went to the 
depository, First National Bank, or the bankrupt estate. Therein is 
where the trustee defaulted. 
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This transfer, however, from appellee to the State Savings Bank 
of Council Bluffs was in strict accordance with the agreement of 
agency. Appellee had no knowledge that the trustee, Shea, intended 
any fraud or wrongdoing thereby. No evidence appears that there 
was any conspiracy between appellee and Shea to embezzle. Every 
cent received by appellee was paid out as the trustee, Shea, directed, 
except $435.05, as before named, which, as previously explained, was 
delivered to the referee in bankruptcy. Necessarily, then, the appellee 
was not a depository but an agent for collection, and did not receive 
the items named in violation of the Federal statute or the orders of 
court relating to bankruptcy. Moreover, the loss for which recovery 
is sought occurred, not before, but after the collecting agent had de- 
livered the money collected to its principal. Without a dispute in the 
facts, it was the district court’s duty to draw a legal conclusion 
therefrom. 

Because of the view we have taken on the subject discussed, we 
do not suggest or decide whether or not, under the facts here involved, 
appellee would have been liable had it been a depository. 

Therefore the judgment and decree of the district court should be, 
and hereby is, affirmed. 

Affirmed. 


AGREEMENT BY BANK OFFICER GUARAN- 
TEEING PAYMENT OF LOAN TO 
THIRD PARTY 


Elm Springs State Bank v. Bradley, Supreme Court of Arkansas, 
16 S. W. Rep. (2d) 585 


The defendant, who was a vice-president of the plaintiff bank, 
at a meeting of the board of directors, orally agreed to guarantee 
the repayment of a loan to a third party, if the board would ap- 
prove the loan. The loan was made and an entry of the defend- 
ant’s agreement was made in the minutes of the meeting. The 
minutes were signed by the president and secretary, but not by 
the defendant. It was held that this was not a sufficient writing to 
comply with the statute of frauds, requiring a promise to answer 
for the debt of another to be in writing and signed by the party 
to be charged. The defendant was accordingly not liable for the 
loan. 





NOTE —For similar decisions see Banking Law Journal Digest (Third 
Edition) § 474. 
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Action by the Elm Springs State Bank against W. J. Bradley. 
From the judgment both parties appeal. Reversed and remanded, 
with directions. 

Pearson & Pearson, of Fayetteville, for appellant. 

W. A. Dickson, of Bentonville, and Price Dickson, of Fayetteville, 
for appellee. 


SMITH, J.—The appellant bank sued the appellee Bradley upon 
a note executed to its order by Nannie and Claude Cowan, and in 
its amended complaint alleged the following facts as constituting its 
cause of action: The note sued on was a renewal note, and in making 
the original loan appellee ‘‘verbally stated that ‘Nannie Cowan is my 
sister-in-law and if the bank will make this loan, I will personally 
guarantee the repayment of same.’’’ It was further alleged: ‘‘That 
said bank, relying upon said statement of personal guaranty so made 
by the said W. J. Bradley, did make said loan to the said Nannie 
Cowan and Claude Cowan in the sum of $437.50 on the 11th day of 
May, 1920, and would not have made said loan except for the personal 
guaranty aforesaid so made by the said W. J. Bradley.’’ 

After alleging several renewals of the note, upon some of which 
appellee paid the interest, it was further alleged: ‘‘That at and prior 
to each and every renewal of said note, the said W. J. Bradley 
solicited the renewal of the same, and each time stated that if the 
same should be renewed he would remain bound upon his original 
guaranty, and guarantee the repayment of the same.”’ 

A demurrer to this amended complaint was filed, and overruled, 
whereupon appellee, reserving the demurrer, filed an answer, in which 
he denied that he had guaranteed the payment of the note and set up 
the defense of the statute of frauds. 

At the trial of the cause Mustain testified that he was and for 
twelve vears had been the cashier of the bank, and that during this 
time appellee, who was the largest stockholder, had been a director and 
vice-president. Appellee, who was vice-president at the time the 
original loan was made, wanted the loan made Nannie and Claude 
Cowan to pay a note for $437.50 which they owed on a truck. Wit- 
ness declined to make the loan until the board of directors of the bank 
had approved it, and when the board met Bradley put in an applica- 
tion for a loan to Mrs. Cowan, who Bradley said was his sister-in-law 
and was reliable and responsible. Neither witness nor the president 
of the bank knew the Cowans, and the president stated that as he 
did not know the Cowans, and they were not depositors of the bank, 
“*he would absolutely refuse to make the loan, unless Mr. Bradley 
himself would guarantee the loan; so Mr. Bradley said he would ab- 
solutely guarantee the loan if the bank would let Mrs. Cowan have the 
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money. The loan was made upon the credit of Mr. Bradley absolutely. 
It was not made upon the credit of Mr. or Mrs. Cowan, and would not 
have been made except for Mr. Bradley’s promise to pay it or see that 
it was paid.’’ The note was renewed several times at the request of 
Mr. Bradley, who more than once paid the interest upon the renewal. 

The cashier further testified that Bradley was present at the board 
meeting when it was decided to make the loan, and the minutes of 
this meeting were offered in evidence; it being therein recited: ‘‘Ap- 
plication secured from W. J. Bradley for a loan to Nannie Cowan 
for $437.50. W. J. Bradley agrees to guarantee payment of said 
loan.’’? The minutes were signed by the president and secretary. 

The testimony of the president of the bank is substantially the 
same as that of the cashier. 

The testimony of appellee is in irreconcilable conflict with that of 
the cashier and president of the bank, his testimony being to the effect 
that he presented an application for this loan and recommended that 
it be made, but that he did not guarantee it. He called attention to 
the fact that he did not sign the minutes of the bank meeting, and 
stated that he did not know such minutes had been written up. 

There was no question about the amount due on the note, this 
being, with the interest thereon, something over $500, yet the jury 
returned a verdict in favor of the bank for only $200. Judgment was 
rendered upon this verdict, and both parties prayed and were granted 
an appeal. ' 

Appellant insists that judgment should have been rendered in its 
favor notwithstanding the verdict for the full amount of the note; 
whereas, appellee insists that the judgment rendered should be re- 
versed and the cause remanded with directions to sustain his demurrer 
to the complaint. 


Appellee’s abstract of his motion for a new trial refers only to 
his demurrer, and we consider no other question, as it is not likely, if 
the complaint should be amended to conform to the requirements of 
this opinion, that another inconsistent verdict will be returned by the 
jury. If so, the case of Fulbright v. Phipps, 176 Ark. 356, 3 S. W. 
(2d) 49, defines the practice which the trial court should follow. 


It has been several times held that the defense that an action sued 
on was barred by the statute of limitations cannot be raised by de- 
murrer in an action at law unless the complaint shows on its face 
that it is barred and also the nonexistence of any ground of avoidance 
of the statute. Central Clay Drainage Dist. v. Hunter, 174 Ark. 293, 
295 8. W. 19; McCollum v. Neimeyer, 142 Ark. 471, 219 S. W. 746; 
Flanagan v. Ray, 149 Ark. 411, 232 S. W. 600; Brown v. Ark. Central 
Power Co., 174 Ark. 177, 294 S. W. 709. 
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or 


The same rule—and for the same reason—applies to a demurrer 
raising the defense that the statute of frauds bars a recovery, as it 
has been held that a complaint which declares upon a contract which 
the statute requires to be in writing will be presumed to have been 
made in writing or as required by the statute, and proof of a written 
eontract will be necessary to sustain the allegations of the complaint. 
Hurlburt v. W. & W. Mfg. Co., 38 Ark. 594; Gale v. Harp, 64 Ark. 
462, 43 S. W. 144. If the defendant denies the existence of a con- 
tract, which, to be enforceable, must be in writing, but does not plead 
the statute of frauds, the plaintiff, to prove the existence of a valid 
contract, must prove one in writing. Chicago Mill & Lumber Co. v. 
Matthews, 163 Ark. 571, 260 S. W. 963; McCorkle v. H. K. Cochran 
Co., 144 Ark. 269, 222 S. W. 34; Cook v. Cave, 163 Ark. 407, 260 S. 
W. 49; O’Bryan v. Zuber, 168 Ark. 613, 271 S. W. 347; Stooksberry 
v. Pigg, 172 Ark. 765, 290 8S. W. 355; Allen v. Bank of Eureka 
Springs (Ark.) 15 8. W. (2d) 408. 

Here the complaint alleges that the defendant agreed ‘‘if the bank 
will make this loan, I will personally guarantee the repayment of 
same,’’ which is clearly an action to charge the defendant upon a 
‘*special promise to answer for the debt, default or miscarriage of 
another,’’ within the meaning of the second paragraph of section 
4862, C. & M. Digest, and the statute expressly provides that no such 
action shall be brought unless such promise, or some memorandum 
or note thereof, shall be made in writing, and signed by the party to 
be charged therewith, or signed by some other person by him there- 
unto properly authorized. Nor can there be any presumption here, 
under the cases above cited, that the contract, which, to be enforceable, 
must have been in writing, was in writing, for the complaint alleges 
that the promise was a verbal one. The demurrer should therefore 
have been sustained, as the complaint shows on its face that the action 
is barred by the statute of frauds, and shows also the nonexistence 
of any ground to avoid the application of the statute. 

It is true the complaint does allege that the bank ‘‘would not. have 
made said loan except for the personal guaranty aforesaid so made 
by the said W. J. Bradley,’’ but the truth of this allegation, which the 
demurrer admits, does not prevent the statute of frauds from applying. 

In 27 C. J., chapter Frauds, Statute of, p. 143, it is said: ‘‘There 
is some authority for the view that the promise is original and not 
within the statute, although the third person who received the benefit 
is also concurrently liable therefor, provided, the credit was given 
solely to the promissor, and the promissee did not rely upon the lia- 
bility of the third person. But the great weight of authority rejects 
this view and holds that if the third person is liable at all the promise 
is collateral and must be in writing, unless there is a new considera- 
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tion beneficial to the promissor received under such circumstances 
that he thereby comes under an independent duty to pay without 
regard to the liability of any other person.’’ 

Among the many eases cited to support the majority view quoted 
is our own ease of Kurtz v. Adams, 12 Ark. 174, which since its rendi- 
tion has been cited and followed many times by this court. 

In reaffirming the Kurtz Case in the case of Chapline v. Atkinson, 
45 Ark. 67, 55 Am. Rep. 531, Mr. Justice Eakin said: ‘‘ However that 
may be, it has been the doctrine of this court for more than two score 
years, without question or dissent. It is not res nova.’’ 

In the ease of Grady v. Dierks Lumber & Coal Co., 154 Ark. 255, 
242 S. W. 548, it was said: ‘‘If the undertaking was, in fact, a col- 
lateral one, the |to| answer for the default of the parties who pur- 
chased the goods, the fact that the promise was the ‘sole and inducing 
cause’ did not transform the contract into an original undertaking.”’ 
See, also, Mankin v. Jones, 63 W. Va. 373, 60 S. E. 248, 15 L. R. A. 
(N. S.) 214; Grady v. Dierks Lumber Co., 149 Ark. 310, 232 8S. W. 
23; Millsaps v. Nixon, 102 Ark. 435, 144 8. W. 915; Swaboda v. 
Throgmorton-Bruce Co., 88 Ark. 592, 115 S. W. 380; Goldsmith v. 
First Nat. Bank, 169 Ark. 1162, 278 S. W. 22. 

For the reasons stated the complaint was demurrable; and we are 
also of the opinion that there was no testimony changing the character 
of the action alleged in the complaint according to which testimony 
the complaint could be treated as being amended to conform thereto. 
The cause of action alleged, and that proved by the plaintiff’s testi- 
mony, was the breach of a verbal contract of guaranty to pay an- 
other’s debt, and that it was the debt of another—the Cowans—is 
shown by the fact that they signed the original note and each renewal 
thereof, and theirs were the only names appearing on the note. 

The subsequent promise of appellee to pay the note if renewed 
was a mere renewal of the original promise and was not made upon 
any consideration to him moving, and was as much within the statute 
as the original promise. Ackley v. Parmenter, 98 N. Y. 425, 50 Am. 
Dee. 693; Patton v. Robbs, 175 Ark. 784, 300 S. W. 388; Zimmer- 
man vy. Holt, 102 Ark. 407, 144 S. W. 222. 

The minutes of the meeting of the board of directors of the bank 
were not a sufficient writing to comply with the statute of frauds, 
for the reason that they were neither written nor signed by appellee, 
the party sought to be charged. Trustees of the Free Schools in the 
South Parish of Andover v. Flint, 13 Mete. (Mass.) 539; Flint v. 
Pierce, 99 Mass. 68, 96 Am. Dee. 691. 

In the case of Chicago Mill & Lumber Co. v. Matthews, supra, it 
was held that the party to be charged is the party to be charged in 
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an action, and in the instant case that party is appellee, who neither 
wrote nor signed the minutes. 

In the recent case of Central Clay Drainage Dist. v. Hunter, supra, 
it was held that the minute book of the board of directors of an im- 
provement district was a sufficient memorandum signed by the party 
to be charged to satisfy the statute of frauds; but there the record 
had been made by the party sought to be charged, which is not the 
case here. 

The judgment of the court below will therefore be reversed and the 
cause remanded, with directions to sustain the demurrer to the 


complaint. 





